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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
BRI AN KEI TH DUDNEY and
HEATHER HALL - DUDNEY,
Debt or s. No. 7-98-17570 SS

MEMORANDUM OPI NI ON ON
MOTI ON TO CONVERT TO CHAPTER 13

This matter canme before the Court on a Mdtion to Convert
Case from Chapter 7 to Chapter 13 filed by the Debtors, doc.
43, and the objection thereto by W I derness Exchange, Inc.
(“VEI"), based in part on 11 U S.C. 8706(d).! Doc. 45. The
Court conducted an evidentiary hearing on the notion on August
23-24, 2000, and closing argunent on August 28, 2000. This is
a core proceeding. 28 U S.C. 8§ 157(b)(2)(A). The debtors
appeared through their attorney Thonas Rice. WEl appeared
t hrough its attorney James Jurgens. Having considered the
testimony and the argunents, and being otherwi se sufficiently
advi sed, the Court finds that the Motion is well taken and
shoul d be granted.

The primary issue before the Court is whether the

Debtors’ total noncontingent, |iquidated unsecured debts

1 “Notwi t hst andi ng any ot her provision of this section, a
case may not be converted to a case under another chapter of
this title unless the debtor may be a debtor under such
chapter.”



exceed $269, 250.2 WElI has al so objected on the grounds of

good faith and |lack of “regular incone.” See 11 U S.C 8§
109(e). The Court will consider these issues in the order
listed.

DEBT LI M TATI ON

SCHEDULE D DEBTS

The unsecured portion of undersecured debts is counted in
the unsecured total for purposes of 109(e). “As a matter of
law and as a matter of |ogic and fairness, cal culation of bona
fide deficiency clainms of undersecured creditors is
appropriate in determning total unsecured debt of a Chapter

13 debtor.” Inre Cdark, 91 B.R 570, 572-73 (Bankr. D. Co.

1988). Furthernore, postpetition transfers, even if accepted
in full satisfaction of a claim do not retroactively
extinguish a deficiency claimas of the date of the petition.
Id. at 573.

Debtors’ original Schedule D included the follow ng

secur ed debts:

Creditor Security Claim Unsecur ed
Portion

FFB deposi t $ 350.00 $ 0.00

2 Pursuant to 11 U.S.C. § 104(b), the unsecured debt limt
was raised from $250,000 to $269, 250 effective for cases
commenced on or after April 1, 1998. This case was filed
Decenber 16, 1998.

Page - 2-



Creditor Security Claim Unsecur ed
Portion
Provi di an?® deposit - ---
Toyot a Mot or 96 Toyot a* 25, 000. 00 2, 000. 00
West er n Bank CD 9,409. 76 0. 00
West ern Bank CD 10, 874. 34 0. 00
West er n Bank 85 BMW 9, 700. 00 2,450. 00
Tot al $_4,450. 00
Debtors’ First Anended Schedule D, filed March 22, 2000,
adds the follow ng:
Credi tor Security Claim Unsecur ed
Portion
Cri der 76 Toyota $ 600. 00 $ 0.00
Garci a 88 Lincoln 700. 00 100. 00
Freeman® i nventory --- —--
Tot al $__100.00
Debtors’ Second Anended Schedule D, filed June 16, 2000,
adds:

3 Providian filed a proof of claim and is considered

bel ow.

4 The automatic stay was term nated on this claimon

August 5,

1999.

5> The automatic stay was term nated on this claimon

Sept enmber 14,

¢ Freeman is the principa

1999.

for \WEI.

included in the proofs of claimbel ow.
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Creditor Security Claim Unsecur ed
Portion

Hel en Hal | i nventory $123, 000. 00 $_75,000. 00

WEI argued that the inventory was overval ued on the
schedules. At trial, M. Hall-Dudney testified that the total
i nventory was worth $47,500, including her estimte of the
val ue of inventory repossessed by WEI. Specifically, she
testified that the value of inventory located in Florida was
$25, 000. Presumably, therefore, her value for the WEI
i nventory was $22,500. WEl filed a proof of claim however,
setting out the collateral value in its possession at
$5,715.00. The Court will use WEI's proof of claimfor that
portion of the collateral (see below). Wth respect to Helen
Hal | s inventory, the Court will accept the value of $25, 000;
her unsecured claimthen would be $98, 000, not the $75, 000
listed on Schedule D. In other words, the Court wll adjust
t he deficiency clains upward by $23,000 ($98,000 - $75, 000).
Therefore, the total unsecured portions of the secured clains
(other than WEI's claim is $102,550 ($4,550 + $100 + $75, 000
+ $23,000) .

SCHEDULE E DEBTS

The Debtors scheduled their tax liability as a

contingent, disputed, unliquidated debt in the amunt of
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$1. 00. Under Mazzeo v. United States (In re Mazzeo), 131 F. 3d

295, 304 (2™ Cir. 1997), a state tax liability of a person
responsi bl e for enployee withholding taxes is not contingent
or unliquidated. The Court finds that a federal liability of
the same nature should also not be considered contingent or
unl i qui dated. Internal Revenue Code 8§ 6672 inposes a penalty
on responsi bl e persons for withheld taxes. WElI established at
trial that the debtors had control of the business, the
payrol |, the checkbooks, and the bank accounts and that they
were the persons responsi ble for making payroll tax deposits,

in other words a prinma facie case of responsible person

liability under 1.R C. §8 6672. Exhibit B shows federal unpaid
wi t hhol di ng taxes for Hydro, Inc. of $1,135.84 (for quarter
3/31/98) and $1,004.14 (for quarter 6/30/98), for a total of
$2, 139. 98. The Court will use this figure.

SCHEDULE F DEBTS

The Debtors owned and operated Hydro, Inc., which did
business as Wld River Sports. Upon advice of counsel, when
they filed their Chapter 7 petition they included not only al
of their personal debts in the schedules, but virtually all of
the corporation’s debts whether they had personally guaranteed
the debts or not. These debts were |isted, generally, as

contingent debts. In their first anended Schedul e F Debtors
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omtted the mpjority of the contingent debts. On the basis
of these changes, WElI has chall enged the credibility of the
Debtors, particularly Ms. Hall-Dudney. |In essence, WElI argues
t hat schedul es once executed under penalty of perjury could
not be changed in a whol esal e manner wi thout |eading to the
conclusion that at one stage or the other, the Debtors nust be
in effect falsely swearing. WElI's argunent is not well taken.
| ndi vi dual debtors who |ist corporate debts are only
usi ng the provisions of the Code in a practical and
perm ssible manner. To not |ist such clains |eaves an
i ndi vi dual debtor open to collection litigation from corporate
creditors. By listing these clainms in the individual case,
t he debtor forces the creditor of the corporation to assert
what ever claimit has against the individual and get it
resolved in the individual bankruptcy case, rather than to
require the debtor, post-discharge, to engage in expensive
litigation to resolve the issue, where the debtor may well be
right on the issue of liability but not have the means to
def end that position. |In other words, it is sinply good
practice to avoid the tinme, expense and stress of future
litigation by putting the creditors of the corporation on
notice that the debtor does not consider those debts to be

i ndi vi dual debts. And those creditors are thereby put on
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notice and given the opportunity to file a proof of claimin
the individual case. Indeed, that is precisely what several
of the corporate creditors, such as Royal Robbins and

Pat agoni a, have done.’

Shoul d an i ndividual include corporate debts, disputed as
to personal liability, in his or her schedule, such debts
should be listed as contingent or, nore accurately, valued at
“$0.00". And for the nost part, Debtors |listed the corporate
debts as contingent. But there is nothing that requires an
i ndi vi dual debtor to list corporate debts at all. So there is
not hi ng contradi ctory about the Debtors in this instance not
listing corporate debts in their amended schedul es.

VEI's inplicit criticismof Debtors for anmending their
schedules is also not justified given the Debtors’ testinony,
particularly that Ms. Hall-Dudney, of the way they ran the
busi ness after taking it over from M. Freeman, the owner of
VEI who sold the business to the Debtors. What enmerges from
the testinony is of two people with poor credit histories
(suggesting previous problenms in managi ng their financi al

af fairs® struggling to manage a busi ness subject to seasonal

” The Court has treated those proofs of claimas disputed
debts included in the 8109(e) total

8 The Court assunes that conducting his due diligence
before the sale of the business to the Debtors, M. Freemn
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changes, enpl oyee theft, poor inventory and financi al
controls, and other problenms. 1In this context it is not
surprising that the state of the records of the business were
such that it took nore than one try for the Debtors to put
t oget her schedul es that were increasingly accurate. That is
not to say that debtors do not have an obligation to do their
best to get their schedules right the first time. But it is
appropriate for debtors to anmend to correct their schedules to
make them nore accurate when further investigation, on their
part or on the part of a creditor, brings inaccuracies to
light. The Court believes that is what has happened here. In
addition, the Court is hesitant to in effect punish the
Debtors for anmendi ng their schedul es, even when those
amendnents are beneficial to the Debtors, if the effect of
that action m ght be to discourage future debtors fromfiling
amendnments to nmake schedul es and other filings nore accurate.
And in any event, “[A] voluntary petition, |ist, schedule, or
statenment may be anended by the debtor as a matter of course
at any time before the case is closed.” FRBP 1009(a).

It is true that Ms. Hall-Dudney testified at her

deposition that the Debtors were personally liable for certain

made hinself aware of this fact and took it into account in
consi deri ng whether to nake the sale.
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corporate debts that the subsequently anmended schedul es do not
list as individual debts at all. Nothing in many of the tri al
exhi bits thensel ves suggests any individual liability. M.
Hal | - Dudney testified that after her deposition, she searched
and exan ned the records again, and for a nunmber of the debts
for which she admtted personal liability in the deposition
she could not find a personal guarantee or other evidence of
personal liability. The Court finds specifically that the
Debtors, including Ms. Hall-Dudney, exhibited sufficient
credibility at trial.® If M. Hall-Dudney testified
incorrectly at her deposition that a debt was a personal one,
t hat “adm ssion” did not convert a non-individual debt to an
i ndi vidual one. Wth this background, the Court will now
consi der each of the debts listed or clained to be owed by
anyone in this case.

The Debtors list the follow ng as unsecured debts in

their Schedule F, as anmended by the first and second anmended

® The Court is, however, troubled by the fact that the
creditor would have gone through the expense and tine of the
deposition process and received answers that turned out not to
be accurate upon the Debtors conducting further research.
Al t hough the Court does not see a basis for awardi ng di scovery
sanctions agai nst the Debtors for this behavior, the Debtors
need to understand that in any future proceedings in this
case, the time to “do their honmework” is before a deposition,
not afterward.
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schedul es (and the Court has adjusted several based on the

testinony and exhibits at trial as described bel ow):

Creditor Cont i ngent Amount for
(Items marked * are stipul ated or 8§ 109(e)
109(e) debts, per Trial Exhibit Unl i qui dat e

J) d

A-1 Col l ection X

Accounting Dept — see NuCity X

bel ow

Advant at0 $ 0.00
Adventure 16 X

Advent ure Medi cal X

Ai rbor ne Express X

Airel? X

10 At trial Ms. Hall-Dudney's testinobny was that this was
a corporate debt and that there was no personal guarantee.
The only contrary evidence was from her deposition. The debt
was originally listed at $9, 400.00 on Schedule F, as neither
contingent or unliquidated, apparently in error. This was
only one of the several debts that Ms. Hall-Dudney testified
at her deposition were personal debts but at trial asserted
were only business debts. Ohers include Air Touch Cellul ar,
SF Accommmodations, Steve Cellis Sports, Inc., Zardoz LLC, B-
Li ne Snowboards and Oobe, Inc.

11 This creditor filed a proof of claim and is discussed
bel ow.

2 Exhibit L is an invoice to “WIld River Sports” and
appears to be a corporate debt. There was no testinony at
trial directly about this exhibit.
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Air Touch Cellul ar?®® 0. 00
Ai rwal k X
Akona X
Al an Rogers * 13. 04
Al bug. Collection (St. Vincent)? 1,119.00
Al bug. Coll ection (Anesthesia) * 55. 00
Al oe Up?® X
Al pen Books X

B Ms Hall-Dudney testified that this was a corporate debt
and that there was no personal guarantee. At her deposition
she had said it was a personal debt. The debt was originally
listed at $1,933.47 on Schedul e F as neither contingent or
unl i qui dated, also apparently in error.

14 Debtors stipulated at trial that this debt is
i ncludabl e for 109(e).

1 Exhibit Mis an invoice to “WIld River Sports” and
appears to be a corporate debt. M. Hall-Dudney' s testinony
was that this was a Hydro debt because the invoice was sent to
WIld River Sports, the trade nane used by Hydro, even though
she had no docunments specifically identifying this invoice as
a Hydro debt. M. Hall-Dudney provided the sane testinony for
Exhi bits O (Cascade Designs), P (Dagger Canoe), Q (Earth and
OCcean Sports), R (Extrasport), S (Five Ten), T (ICS Books), Z
(Nort hwest River Supplies), AA (O d Town Canoe), and BB
(Pl anetary Gear) as well.
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Ani mal USA Lt d?¢ X
Apol l o Credit 51. 00
B- Li ne Snowboar ds X
Better Business Bureaul’ 0. 00
Bi ¢ Sport X
Bryant Sal es X
CAFS * 311. 00
Canoe & Kayak X
Carlisle Paddles X
Cascade Designs?8 X
Chaco, Inc. X
Checkrite * 450. 00
Col orado Rivers X
Congress Tal cott X
Credit Bureau of Espanola * 63. 00

6 Exhibit Nis a demand letter to “WIld River Sports” and
appears to be a corporate debt. M. Hall-Dudney testified at
trial that the invoice makes no nention of Hydro, but that
WIld River Sports was the trade name for Hydro and that is how
she knows it was a Hydro debt. The Court took her testinony
afterward to nake this statement applicable to Exhibits O
(Cascade Designs), P (Dagger Canoe), Q (Earth and Ocean
Sports), R (Extrasport), S (Five Ten), T (ICS Books), Z
(Nort hwest River Supplies), AA (O d Town Canoe), and BB
(Pl anetary Gear) as well.

17 This claimwas omtted fromthe amended schedul es.

8 Exhibit Ois a bill to “Katie c/o WId River Sports”
and appears to be a corporate debt. Sending the invoice to
“Katie” rather than to one or both of the individual debtors
is evidence that the creditor did not consider the debt to be
a personal one.
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Dagger Canoe?? X

Dry Creek Distributing X

Earth & Ocean Sports?0 X

El Gancho * 291. 86
Extrasport?! X

Fastrak Systens X

First Security Bank * 850. 00
Fi skars X

Five Ten?? X

Greenlight Prem um X

GTE Sout hwest * 1, 322.65
Hel en Johnson Hal | 23 ---
Honor Creditors?*

| C Systenms * 164. 00

9 Exhibit Pis a statenment to “WIld River Sports” and
appears to be a corporate debt.

20 Exhibit Qis a statenent to “WIld River Sports”, “Att:
Kati e”, and appears to be a corporate debt.

2L Exhibit Ris a demand letter to “WIld River Sports” and
appears to be a corporate debt.

22 Exhibit Sis a statenent to “WIld River Sports” and
appears to be a corporate debt.

28 This claimwas subsequently included as a secured debt
and is treated above.

24 This is a duplicate entry as collection agent for GTE
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| CS Books?® X
Insty Prints2?6 0. 00
I nt egrated Fi nance * 362. 00
Jack’s Plastic Welding X
Jacobs & Fine X
James Arsl ani an?’ 0. 00
Kali’s Sport X
Kat hy Vanderr ossen?® 0. 00
L- Fam Par t ner s2° X

25 Exhibit Tis a statenent to “WIld River Sports” and
appears to be a corporate debt. As WEI's questioning
enphasi zed, “Heather” appears five (not six) times on the
i nvoi ce, but nerely as confirmations of the individual who
aut hori zed the purchase. Nothing in the invoice suggests that
the creditor was intending to invoke Ms. Hall-Dudney’s
personal liability.

26 This claimwas omtted fromthe amended schedul es.

27 This debt is a post-petition debt to Debtors’ prior

bankruptcy attorney. It is listed in the Arended Schedul es at
$5, 000. 00, but appears to have been $0.00 on the date of the
petition. 1In addition, to the extent that the Court can take

judicial notice of the Statenent of Affairs in the file — that
is, can consider the contents of the sworn statenents as

evi dence — answer #9 shows a $1,500 paynent to M. Arslanian
in October 1998, presumably for the prepetition work done for
the debtors and their corporation. The petition was filed
Decenmber 15, 1998. To the extent that this may be an

adm nistrative priority claimin the chapter 13 case, see |In
re Bottone, 226 B.R 290, 298 (Bankr. D. Ma. 1998), the Court
finds it contingent (upon application and Court approval) and
unl i qui dat ed.

28 This claimwas omtted fromthe amended schedul es.

29 This is the landlord for the business prem ses, and the
claimis discussed bel ow.
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Li ght ni ng Paddl es X
Los Al anps Count y3° 0. 00
Los Al anps Moni tor X
Lot us Desi gn3! X
Mad Ri ver Canoe?®? X
Mail Call of Santa Fes33 0. 00
Mar avi a3 X

30 This claimwas omtted fromthe anended schedul es.

31 Exhibit Uis a statenent from Lotus Designs, Inc. that
has no information that identifies the account debtor, other
than “Attn: Katy”. At trial, under cross exam nation, Ms.

Hal | - Dudney testified that the debt to Lotus Designs, as well
as exhibits V (Mad River Canoe), W (Mravia) and X (Maywest
Manuf acturing), and the debt to Mail Call of Santa Fe, had no
name on them but was a business debt. |In fact, there are
names on sonme of the invoices. The discrepancies illustrate
how unreliable at tinmes oral testinony can be, including (or
per haps especially) when the questioning is conducted by
opposi ng counsel .

32 Exhibit Vis a facsimle transm ssion to “Katie at Wld
Ri ver Sports” and appears to be a corporate debt.

33 This claimwas omtted fromthe anended schedul es.

3 Exhibit Wis a statenent to “WIld River Sports” and
appears to be a corporate debt.
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Marshal | Hal | 35 0. 00
Maywest Manufacturings® X
McNett Corporation X
M tchel | Paddl es X
Morton Enterprises? X
Mountain Surf, Inc X
Names and Nunbers X
Neckar Sal es X
New Mexi co Taxation & Revenue X
NM Educati onal Assistance * 12, 000. 00
NM Educati onal Assistance * 6, 000. 00

3% This creditor is Ms. Hall-Dudney's father. He
testified at trial that he did not consider the transaction,
wher eby the Debtors used his certificate of deposit as
collateral and lost it to Western Bank, to be a debt, at | east
not one owed by the Debtors. The creditor testified sinmlarly
that practically speaking he did not consider the debt
incurred by the Debtors using his credit card (with his
perm ssi on) necessary to be repaid. The Court finds that M.
Marshall Hall testified credibly. Thus the Court treats these
advances as a gift. This claimis omtted fromthe anmended
schedul es.

36 Exhibit X is a statenent to “WIld River
Sports/ W | derness Exchange, Inc.” that appears to be a
cor porate debt.

3" Exhibit Gis an “Advertising Agreenent” |isting
“Advertiser” as WIld River Sports, and “contact person”
Heather. It was signed by Heather Hall-Dudney, with no
reference to capacity. The Court finds this to be a corporate
debt .
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NM St ate Police38 55. 00
North Sport s3° X
Nort hwest Ri ver Supplies? X
Novare Col |l ection * 950. 00
NuCity Publications4 * X 1, 699. 00
O d Town Canoe“? X
Qobe, Inc X
O osi X
Pat agoni a*3 X
Pel i can Products X
Pi non Fast Print% 0. 00

38 Exhibit Y is an advertising confirnmation addressed to
“Brain [sic] Dudney/Omer, WId River Sports”. \Wile this
appears to be a debt on behalf of the corporation, the Court
will, because M. Dudney’s nanme appears as buyer, include this
debt as a personal obligation.

3% Exhibit His an invoice to “WIld River Sports” that
appears to be a corporate debt.

40 Exhibit Zis a statenment to “WIld River Sports” that
appears to be a corporate debt.

4 1n Exhibit J, Debtors stipulated that this was a
personal obligation that should be included in their unsecured
debt s.

42 Exhibit AAis a statenent to “WIld River Sports” that
appears to be a corporate debt. Neither this exhibit nor
exhibits BB (Planetary Gear), DD (Wellborn Paints) and EE
(Wom ng Wbol ens) contain any nmention of Hydro.

4 This creditor filed a proof of claim and is discussed
bel ow.

4 This claimwas omtted fromthe anended schedul es.
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Pl anet ary Gear# X

PM Pet zel X
PNM X
PNM X
Presbyterian Physicians Billing * 58. 00

Pr ovi di an4t ---

PUR X
Qui ck-n- Easy X
Qui cksi | ver4r * X 5, 286. 60
Reef 48 X

Ri chard Freeman#*®

Ri de, Inc.?®° 0. 00
Ri ot Kayak X
Ri pzone Co. X
Ri ver Magazi ne X
Rocky Mountai n Sports Publi shing X

4 Exhibit BBis a statenent to “WIld River Sports” with
“Katie” and phone number written on it. It appears to be a
cor porate debt.

4 This creditor filed a proof of claim and is discussed
bel ow.

47 I'n Exhibit J, Debtors stipulated that this was a
personal obligation that should be included in their unsecured
debt s.

4 This creditor filed a proof of claim and is discussed
bel ow.

49 This creditor was included as a secured creditor in the
anended schedules, and the claimis dealt with above.

50 This claimwas omtted fromthe anended schedul es.
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Roger Ml er 4, 000. 00
Royal Robbi ns®? X

Ruf f wear X

Sal onon/ North America’® * ---
Santa Fe Pediatric Associates * 124. 00
Santa Fe Printing®3 0. 00
Savage Designs X

Sea Kayaker X

Sevyl or USA X

SF Accommodat i ons®* 0. 00
SF Reporter X

Si npl e Shoes X

Sout h Fork Custom Canoe X

Sout hern Directory X

Sports Hel nets X

SPY X

Starlight Publishing X

1. This creditor filed a proof of claim and is discussed
bel ow. Absent the proof of claim and based on Exhibit K, the
Court would have found this to be a corporate debt.

2 In Exhibit J, Debtors stipulated that this was a
personal obligation that should be included in their unsecured
debts. This creditor filed a proof of claim and is discussed
bel ow.

53 This claimwas omtted fromthe anended schedul es.

4 Ms. Hall-Dudney's trial testinony, contrary to her
deposition, was that this was a corporate debt and that there
was no personal guarantee. It was originally listed at
$1, 200. 00 on Schedul e F.
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Steve Gellis Sports, Inc.> ---

St ohl qui st WAt erwar e X

Take It Qutside X

Target * 195. 00
Teck 9 X

The Billing Center X

Thrifty Ni ckel X

Thul e5¢ 2,706.70
Ti m Lopez®’ 0. 00
Transwor |l d Publications®® X 104. 85
Travel W Us®°

5 Ms. Hall-Dudney’ s trial testinmony, contrary to her
deposition, was that this was a corporate debt and that there
was no personal guarantee. It was |listed at $7,660.42 on
Schedule F. Creditor did file a proof of claim however, and
the claimis discussed bel ow.

56 Debtors stipulated that this debt is includable under
109(e). Exhibit GGis a facsimle letter requesting paynent.

57 This claimwas omtted fromthe anended schedul es. Ms.
Hal | - Dudney’s trial testinony, contrary to her deposition, was
that in Decenber, 1998 she and her husband did not owe this
debt .

58 Exhibit CC is a past due notice addressed to “Heather
HI1l/WIld R ver Sports”. M. Hall-Dudney denied at trial that
this was a personal debt. The Court will include this as a
109(e) debt because it is addressed to one of the Debtors
i ndividually and thus does not clearly appear to be a
cor porate debt.

59 This claimwas omtted fromthe anended schedul es.
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Turk’s Road House®° ---

US Long Di stance®! 0. 00
US West X

Vans | nc. X

Wel | born Pai nt s62 X

West ern Bank®® 0. 00
WIld Catst * 51. 00
W | dwasser Sport USA X

Worl dwi de Qutfitter X

Wom ng Wbol ens®® X

60 Ms. Hall -Dudney testified that this debt was incurred
after the original petition was filed, but it was included in
an anended Schedule F at $3,500.00. Generally, this type of
debt is not a claimin the chapter 13. See 11 U S.C. 8§ 348(d)
(preconversion clainms arising during chapter 11, 12, and 13
are treated as prepetition clains; no simlar treatnment for
claimarising during chapter 7); 11 U S.C. 8§ 1305(a)(2)(debt
ari sing post-conversion to chapter 13 may in certain
circunmstances be treated under plan); In re Bottone, 226 B.R
at 294-95. See also 3 Keith M Lundin, Chapter 13 Bankruptcy
§ 8.30, at 8-49 (Code is silent concerning treatnment of non-
priority clainms arising during chapter 7 in case subsequently
converted to chapter 13.)

61 This claimwas omtted fromthe amended schedul es.

62 Exhibit DD is a transmttal letter and copi es of NSF
checks issued by WIld River Sports, and appears to be a
corporate debt. The letter is addressed to “WIld River Sports
(Heat her) .

63 This claimwas omtted fromthe amended schedul es.

64 This claimwas not |listed on Schedule F, but included
in Exhibit J as a debt.

6 Exhibit EE is a statement addressed to “WId River
Sports” and appears to be a corporate debt.
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Your Host New Mexi co®® X 206. 33
Zardoz LLC¥ 0. 00
Zi a Publishing x .
Tot al $ 38,489.03

One or both debtors testified that the foll owi ng debts
were corporate debts for which no personal guarantees were
i ssued: Adventure 16, Zardoz, North Sports, B-Line, Obee,
Advanta, Air Touch, SF Accommpdations, and Steve CGellis. This
testi nony was questioned (and that questioning at tinmes |ed
the Court to wonder about Ms. Hall-Dudney’s testinony about
particul ar debts), but not specifically contradicted. The
Court al so notes that WElI served subpoenas on many creditors

requesting copies of “all credit or account applications,
prom ssory note(s) or any personal guaranty the Dudneys
signed.” WElI did not introduce at trial any applications,
notes, or guarantees signed by the Dudneys.

For the foll owi ng debts, docunmented by invoices |abel ed

as Exhibits L through HH, Ms. Hall-Dudney testified at trial

66 Debtors stipulated that this debt is includable in
109(e). Exhibit FF is a statenent from Your Host.

67 Ms. Hall -Dudney testified this was an unguar ant eed
corporate obligation included as noncontingent in error, in
anount of $1,300.54 on the original schedules. Exhibit HHis
a statenent to “WIld River Sports” that appears to be a
cor porate debt.
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that they were corporate obligations: Aire, Al oe Up Suncare,
Ani mal USA, Cascade Designs, Dagger Canoe, Earth & Ccean
Sports, Extrasport, Five Ten, |ICS Books, Lotus Designs, Mad
Ri ver Canoe, Maravia Corporation, Maywest Manufacturing, NM
State Police Association, Northwest River Supplies, Od Town
Canoe, Planetary Gear, Transworld Publications, Wellborn
Paints (actually a transmttal letter for NSF checks), Wom ng
Wool ens, Your Host, Thule and Zardoz. All of these exhibits
are invoices or letters addressed to “WIld River Sports” (wth
t he exception of Lotus Designs, which has no addressee except
“Katy”), the d/b/a of the corporation.

The Debtors | eased the business prem ses personally from
L- Fam Partners. The original termof the | ease was five
years. Bill Layden, the manager of L-Fam Partnership,
testified at the hearing. He testified that in Decenber,
1998, the debtors owed $3,300 in back rent, and that after
five months he re-rented the prem ses and at that tine the
total rent owed was $16,500. The debtors testified
definitively that the | ease had been term nated prepetition
and that they were placed on a nonth to nonth tenancy which
did not change once they becane current again on the nonthly
payments. M. Layden testified that he may have sent a three-

day notice to quit the premises with notice of a nonth to
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nont h tenancy, but when Debtors cured the rent he believed the
| ease was again in force. The Court finds for purposes of
this hearing that the Debtors had been placed on a nonth-to-
nmont h tenancy and remai ned that way up to when they vacated
the prem ses. 68

The Debtors further testified that they had a $3, 300
deposit with the | andlord which they had not received back.
Under questioning M. Layden testified variously that sonme or
all of the deposit was applied to repair of the premn ses and
that he could not recall what happened with the deposit.
However, he was clear the deposit was not returned to the
Debt ors.

The debtors also testified that they had cl ai ns back
against the landlord or its principals for property damage to
a vehicle of theirs. The fact that a debtor night have
counterclains, setoffs, affirmative defenses, or mtigating
circunmst ances does not nmake the claimcontingent because it

“does not obviate the basic claimor negate the fundanmental

right to paynent on the claim” 1n re Cark, 91 B.R 570, 575

(Bankr. D. Co. 1988).

68 This finding, different than the one suggested by the
Court during oral argunent, is a result of an exani nation of
the Court’s and staff attorney’s notes in preparing this
deci si on.
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A debt is “liquidated” if the anount of the debt is

“readily determ nable.” Slack v. WIlshire Insurance Conpany

(In re Slack), 187 F.3d 1070, 1073 (9'" Cir. 1999). A debt is

“readily determnable” if it requires only “a sinple hearing
to deternm ne the ampbunt of a certain debt” as opposed to an
“extensive and contested evidentiary hearing in which
substanti al evidence may be necessary to establish anpunts or

liability.” [1d. at 1073-74. See generally 1n re Drovdall,

No. 13-99-11106, Menorandum opinion at 13-16 (Bankr. D. N. M
July 14, 2000). Even after this evidentiary hearing, it is
still not clear what the Debtors’ liabilities were to L-Fam
Partnership, if indeed they owed anything at all. Therefore,
estimating generously in favor of WElI, the Court finds, for
pur poses of this hearing, that the L-Fam Partnership claimwas
liquidated in the anount of $3,300 as of the date of the
petition, and that the balance of its claim if any, was

unl i qui dat ed.

The follow ng proofs of claimare in the record:

Creditor Armount
Royal Robbi ns $ 3,658.33
Sal onon/ North Anerica, |nc. 31,618. 74
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Provi di an Fi nanci al 6° 54.76
Reef Brazil 1, 763. 90
De Liesse/ Steven CGellis Sports, Inc. 7,660. 42
Conti nental |nsurance agent for Patagonia 18, 690. 44
Adventure 16, Inc. 1, 062. 20
W | der ness Exchange, Inc.7 47,719. 09
Tot al $ 112,227.88

Debt ors di spute that they personally owe several of the
creditors that have filed proofs of claim(e.g., Royal
Robbi ns, Patagonia). And while WEI argues, based on
i nspection of the invoices, that a nunber of the creditors
apparently were unaware of the existence of the corporation
and thus billed the Debtors personally, nere ignorance of the

exi stence of the corporation would not be a sufficient basis

to pierce the corporate veil, see Scott v. AZL Resources, 107

N.M 118, 121, 753 P.2d 897, 900 (1988). But disputed debts

are counted toward the 8 109(e) limtation. See In re

Drovdall, No. 13-99-11106, at 11. Therefore, even though

6 This claimis filed as secured $808. 20 pl us unsecured
$54.76, for a total claimof $862.96. Only the unsecured
portion is rel evant.

© This claimis filed as secured $5,715.00 plus unsecured
$47,717.09, for a total claimof $53,432.09. Only the
unsecured portion is relevant.
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Debtors dispute liability, the proofs of cl
counted for 8 109(e) eligibility purposes.

In summary, the Court finds that

ai m shoul d be

unsecur ed,

nonpriority debts for the purposes of 8§ 109(e) total:

Anmount
Unsecured portion of secured debt $ 102, 550.00
Schedul e E 2,139.98
Schedul e F (not including proofs of claim 38, 489. 03
Lease obligation 3, 300. 00
Proofs of Claim 112, 227. 88
Tot al $ 258, 706. 89
Debtors therefore nmeet the test of the debt limtation set out

in 11 U S.C. 8109(e).

GOOD FAI TH

VEI asserts that the nption to convert was filed in bad

faith, based on the assertion that, accordi

ng to Debtors’

counsel, it was filed solely to avoid a determ nation of the

adversary proceeding currently pending in this Court,

W | derness Exchange., Inc. v. Brian K. Dudney, No. 99-1125

(Bankr. D. NNM), in which WEI has chall enged both the

di scharge of the Debtors in general and the dischargeability

of any debt specifically owed to WEI. \EI

al so argues, in

effect, that the significant changes in the Debtors’
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schedul es, each of which were signed under penalty of perjury,
evidence bad faith as well as a lack of credibility.

The argunent is not well taken. Wth respect to the
second point, as suggested by the discussion above about the
credibility of the Debtors and their amendnments to the their
schedul es, this Court does not find evidence of bad faith in
t he Debtors anmending their schedules or testifying differently
at their deposition and at trial.

Wth respect to the first point, WEI ignores other
factors that go into the calculation of good faith. The
Debt ors have encountered significantly changed circunmstances
since this case has started. M. Dudney now has regul ar
income. The Debtors have been through litigation that has
been and continues to be both financially and enotionally
exhausting. The toll taken by that litigation has been
increased by the difficult comunications (or |ack of
conmuni cations) acconmpanying M. Arslanian’s nove from New
Mexico to Idaho. Ms. Hall-Dudney, on the date of the
evidentiary hearing, was six nonths pregnant and still
suffering nausea; presumably at the conclusion of that
pregnancy the Debtors will have a newborn infant to deal wth,
which in the ordinary course of events will lead to further

exhaustion for both Debtors. (Schedule |I shows that the
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Debtors already had a two year old and a one year old when
they filed.)

Even given these changed circumstances, there is no doubt
that a major part of the Debtors’ notivation in filing the
notion to convert is to be rid of the adversary proceeding.
Debtors have not denied that. Rather, they argue that they do
not have the financial or enotional reserves to continue with
that litigation, and given their changed circunstances, they
shoul d be allowed to convert.

The Court agrees that the Debtors should be permtted to
convert their case. Evaluating the facts of this case in

light of Flygare v. Boulden, 709 F.2d 1344, 1347-48 (10" Cir.

1983), the Court finds that the request to convert was filed
in good faith. Had the Debtors been eligible for Chapter 13
treatment at the outset of their case, and had their other
circunst ances not changed, the Court m ght well | ook askance
on the Debtors defending a non-dischargeability action at

| ength before converting. Such behavior would suggest to the
Court that the Debtors had no intention of filing a Chapter 13
case until the last nonent, and only after having forced the
creditor to spend significant resources. But that is not the
case here.

REGULAR | NCOVE
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VEI objects that the Debtors do not qualify for Chapter
13 treatnent “because they do not have any di sposabl e incone
as required by 11 U. S.C. 1325.” The eligibility requirenents
for Chapter 13 are addressed in 11 U S.C. 8109(e), which
requires rather that a debtor have “regular income”. 11
U.S.C. 8101(30) in turn defines "“individual with regular
i ncome” as an “individual whose income is sufficiently stable
and regul ar to enable such individual to nake paynents under a
pl an under chapter 13 of this title,...” Debtors’ anmended
schedules | and J, filed March 22, 2000, doc. 47, show that
M. Dudney had been enployed at Turk’s Road House as a cook
for six nonths prior to the filing of the anmended schedul es.
And t he anended Schedules | and J show nonthly income in
excess of expenses of $141.00. (VElI's objection was filed a
nmonth earlier, and therefore understandably did not refer to
this enploynment incone.) This Court has confirnmed plans with
nont hly di sposabl e incone of |ess than $141.00, so on their
face, the amended schedul es establish sufficiently for
eligibility purposes that the Debtors have “regul ar incone”.
Of course, whether the Debtors will be able to neet the
requi renments of confirmng a plan, including the tests of the
best interests of creditors and disposable incone, as required

by 11 U. S.C. 81325(b), and feasibility, is an issue separate

Page - 30-



fromthe test for eligibility, and can be addressed only when
t he Debtors have had the opportunity to propose a plan. And
the fact that the Debtors did not have this regular inconme at
t he outset of the case does not preclude them from now seeking

Chapter 13 relief. In re Baird, 228 B.R 324, 328 (Bankr.

M D. Fla. 1999) (denying motion to dism ss Chapter 13 case;
there are various dates at which to determ ne status of

debtor’s inconme); In re Troyer, 24 B.R 727, 730 (Bankr. N.D.

Chi o 1982) (granting notion to disniss or convert Chapter 13
case on various grounds, but ruling that determ nation of

regul ar incone may be prospective); In re Myzer, 1 B.R 350,

352 (Bankr. D. Co. 1979) (granting notion to dismss for |ack
of regular income, but ruling that determ nation may be
prospective and is not limted to determ nation on date of
petition). Indeed, refusing to permt a debtor who becones
enpl oyed during a Chapter 7 case fromconverting to Chapter 13
woul d be at odds with the current congressional policy
encour agi ng debtors to repay as much of their debt as
possi bl e.
CONCLUSI ON

The Debtors therefore meet the eligibility requirenments
set out in 8 109(e), and conversion should be allowed. An

Order granting the notion will be entered.
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I S
Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
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and parties.
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6301 I ndi an School NE #450
Al buquer que, NM 87110-8113

Janmes Jurgens
100 La Salle Circle, Suite A
Santa Fe, NM 87505

Office of the United States Trustee
PO Box 608
Al buquer que, NM 87103-0608

Yvette Gonzal es

Chapter 7 Trustee

PO Box 1037

Pl acitas, NM 87043-1037

Kell ey L. Skehen

Chapter 13 Trustee

309 Gold Avenue SW

Al buquer que, NM 87102- 3221
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