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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
VI RGLE O HERRIN, JR. and
LUCI A C. HERRI N,

Debt or s. No. 7-01-17119 SR
ORALI A B. FRANCO

Plaintiff,
V. Adv. No. 02-1060 S

VIRGLE O HERRIN, Jr., et al.
Def endant s.

MEMORANDUM OPI NI ON ON DEFENDANTS
MOTI ON TO DI SM SS

This matter is before the Court on the Motion to Dismss
filed by Virgle O Herrin, Jr. and Lucia C. Herrin
(" Defendants”) and the objection thereto filed by Oralia B.
Franco, Trustee of the Bankruptcy Estate of ConpreCare, P.C.
("Plaintiff").
EACTS
1. Def endants filed a chapter 7 case on October 23, 2001.
Li nda Bl oom was appointed interimtrustee and becane the
per manent trustee pursuant to Section 702(d). The 341 notice
fixed February 10, 2002 as the deadline for filing conplaints
obj ecting to di scharge of debts.
2. Def endant Virgle O Herrin, Jr. was a 50% owner and

presi dent of ConpreCare, P.C. ConpreCare, P.C. was not |isted



as a creditor on the original schedules filed in Defendants'
chapter 7 case.

3. On Novenber 26, 2001, ConpreCare, P.C. filed a chapter 7
case. Linda Bl oom was appointed interimtrustee and becane

t he permanent trustee pursuant to Section 702(d).

4. On Decenber 31, 2001, ConpreCare, P.C. filed its
Schedul es and listed itself as a creditor of Herrin on its
Schedule B: "NM Gross receipts tax refund taken by Dr.
Herrin, $2,100", "Furniture and equi pment... Being used by
Herrin..., $40,000", and "Medical supplies... May have been
consuned by Herrin, $19, 544".

5. On January 9, 2002, the Court entered a stipul ated order
bet ween Linda Bl oom as Trustee of the Herrin bankruptcy, and
def endants, extending the time within which she could file a
conpl ai nt objecting to discharge pursuant to 11 U S.C. § 727.
6. On January 14, 2002, Trustee Bl oom conducted the first
nmeeting of creditors of ConpreCare, Inc.

7. The February 10, 2002, deadline for filing

di schargeability conplaints in the Defendants' chapter 7 case
passed w t hout any conpl aints being fil ed.

8. On February 13, 2002, Trustee Bloomfiled a Form 1,

| ndi vi dual Estate Property Record and Report, for the
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CompreCare, P.C. case listing, anmpbng other itens, the
corporate clainms against Herrin.

9. On February 15, 2002, the Clerk gave notice to al
creditors in the debtors' chapter 7 case that the |ast day for
filing proofs of claimwas May 16, 2002.

9. The docket sheet in the ConpreCare, P.C. chapter 7 case
shows that on February 20, 2002, Oralia Franco was appoi nted
trustee due to a conflict of Linda Bloom On March 25, 2002,
the Court sent a Notice of Appointnment of Successor Trustee.
10. On March 25, 2002, Defendants amended their Schedule F to
add ConpreCare, P.C. as a creditor in their chapter 7 case.

11. On April 10, 2002, Trustee Franco filed a conpl aint

obj ecting to the discharge of defendants' debt to ConpreCare,
P.C. under 11 U.S.C. § 523(a)(4).

12. Defendants filed a nmotion to dism ss the dischargeability
conplaint as untinely.

CONCLUSI ONS OF LAW

Bankruptcy Code Section 523(c) states that a:

debt or shall be discharged froma debt of a kind
specified in paragraph ... 4 ... of subsection (a)
of this section, unless, on request of the creditor
to whom such debt is owed, and after notice and a
hearing, the court determ nes such debt to be
excepted from di scharge.

Bankruptcy Rule 4007(c) sets time limts for taking action
under section 523(c):
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A conplaint to determ ne the dischargeability of a
debt under 8523(c) shall be filed no later than 60
days after the first date set for the neeting of
creditors under 8§ 341(a). The court shall give al
creditors no | ess than 30 days' notice of the time
so fixed in the manner provided in Rule 2002. On
nmotion of a party in interest, after hearing on
notice, the court may for cause extend the tine
fi xed under this subdivision. The notion shall be
filed before the time has expired.
Bankruptcy Rule 9006(b)(3) states: "The court may enlarge the
time for taking action under Rules ...4003(b),... 4007(c),
., only to the extent and under the conditions stated in
t hose rules.”
Rul e 9006(b)(3) restricts extensions for both Rule
4003(b) and Rule 4007(c), stating that extensions nust be mde
pursuant to those rules rather than the general rule

9006(b) (1) which recogni zes excusabl e neglect as a ground for
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ext ensi ont. See Bankruptcy Rule 9006(b)(1)("... where the
failure to act was the result of excusable neglect.")

Because the conplaint in this case was filed after the 60
days and no motion was filed within the 60 days, the conpl aint

is untimely. See Thenmy v. Yu (In re Theny), 6 F.3d 688, 689

(10th Cir. 1993). Plaintiff agrees that a literal application
of the code and rules would indicate disnissal. She argues,
however, that this case has exceptional circunstances such

that the bar date should not be enforced. Conpare Tayl or v.

YIn her brief, Plaintiff cites Inre Overnyer, 30 B.R
123 (Bankr. S.D. N Y. 1983) for the proposition that a trustee
shoul d receive an extension to file a dischargeability
conplaint if the deadline expired before the trustee was
appoi nted and there are equitable grounds for doing so.
Overnyver, however, is basically an "excusabl e neglect" case.
Ild. at 126 ("Hence, all of the five factors ... for the
application of the |iberal definition of excusabl e neglect
have been nmet in this case.") For this reason, Overnyer
probably does not have nmuch continuing vitality. See Ware Co-

operative Bank v. Smith (In re Smth), 42 B.R 927, 929-30
(Bankr. D. Ma. 1984):

Under the Bankruptcy Rules in effect prior to August

1, 1983, the standard to be applied in considering

whet her to permt prosecution of conplaints

obj ecting to the debtor's di scharge and seeking to

determ ne the dischargeability of a particul ar debt

whi ch were not tinmely filed was one of excusable

negl ect. Bankruptcy Rule 409 set forth tine

[imtations while Bankruptcy Rule 906(b) provided

for extensions of tinme, specifically incorporating

the standard of "excusabl e neglect".
(footnotes omtted.) "The new rules have now made cl ear that
a court may only extend the tinme for filing a conplaint
seeking to have a debt decl ared nondi schargeable if a notion
to extend such tinme is filed prior to the expiration of the
time set by the court.” [1d. at 930-31.
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Freel and & Kronz, 503 U.S. 638, 645 (1992) (Suprene Court
declines to consider 8 105 argunents because they were raised

for the first time on appeal.) See also Theny, 6 F.3d at 690

(Rul es 4004 and 4007 are strictly enforced, but courts
uniformy use equitable powers to allow out-of-tinme filings
when the creditor relied upon an incorrect bankruptcy court

notice.) But see Classic Auto Refinishing, Inc. v. Marino (In

re Marino), 37 F.3d 1354, 1358 (9th Cir. 1994)(Doctrine of

"uni que" or "extraordinary" circunstances is limted to
situations where a court explicitly msleads a party.)
Plaintiff does not claimthat the Court or Clerk m slead the
trustee or prevented a tinely filing.

Bef ore addressing the Trustee's specific argunents, the
Court notes that the situation in this case is simlar to that
in Taylor, 503 U S. 638 (1992), where a trustee sought to
obj ect to exenptions after the deadline had passed. In
Taylor, the United States Suprene Court interpreted Bankruptcy
Code Section 522(1) and Bankruptcy Rul e 4003(b), which
provided in part:

The trustee or any creditor may file objections to

the list of property clained as exenpt within 30
days after the conclusion of the nmeeting of

creditors held pursuant to Rule 2003(a) ... unless,
within such period, further time is granted by the
court.
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In Taylor the trustee had not objected to exenptions or,
within the 30 days all owed, applied for an extension. The
Court applied the plain neaning of the Rule:

Rul e 4003(b) gives the trustee and creditors 30 days

fromthe initial creditors' neeting to object. By

negative inplication, the Rule indicates that

creditors may not object after 30 days "unl ess,

within such period, further time is granted by the

court."

503 U.S. at 643. The Court noted that "Deadlines may lead to
unwel cone results, but they pronpt parties to act and they
produce finality." 1d. at 644. Because Bankruptcy Rule
9006(b) (3) specifically deals with both 4003(b) and 4007(c),
there is no reason to assune the Court would take a |ess
literal approach to Rule 4007(c).

In her response, first, Plaintiff argues that Rule 4007
is not jurisdictional. Due to the Court's rulings below, it
does not need to address the jurisdictional argunents.?

Second, Plaintiff argues that it would be inequitable and

unjust to bar her fromfiling the conplaint because of her

| at e appoi ntnent as successor trustee. This argunment ignores

2

But see First National Bank in Okeene v. Barnes, 956 F.2d 277
(10th Cir. 1992) (unpublished opinion) ("W agree that the Rule
4007(c) filing requirenents are jurisdictional.") Published
Tenth Circuit opinions have not gone so far as to say that Rule
4007(c) is jurisdictional, but have comented that the
Bankruptcy Rules' deadlines are "strictly construed”, Theny, 6
F.3d at 689, and "strictly enforced”, Id. at 690.
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the fact that the prior trustee could have filed the conpl aint
timely, or filed a tinely notion for an extension of tinme. In
fact, Ms. Bloom obtained an extension of time to object to

di scharge under section 727.

CGenerally, a trustee takes the case as it is. See, e.qg.,

Jobin v. Boryla (Inre M& L Business Machi ne Conpany. Inc.),

75 F.3d 586, 590 (10th Cir. 1996)("Nothing in the statute
suggests that the clock should be reset follow ng the
appoi nt nent of another trustee later in the

proceedi ng.")(construing former 11 U.S.C. 8§ 546(a)). It
appears that Ms. Franco becanme trustee in the corporate case
after the filing deadlines in the individual case had already
passed, and nust take the case as is.

Third, Plaintiff argues that Defendants' failure to
schedul e the debt nade it inpossible for Ms. Bloomto file the
conplaint timely. This argunment ignores the facts. M. Bl oom
was appointed trustee in the corporate case which |listed the
cl ai ms against Defendant in its original schedul es which were
filed on Decenber 31, 2001. Ms. Bloomthen conducted a
creditors neeting in the corporate case on January 14, 2002.
By | ate Decenber or early January Ms. Bl oom had actual notice
that the corporation asserted a claimagainst the Debtor. M.

Bl oom al so had tinely notice of the Debtors' bankruptcy; she
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was their trustee. The deadline for filing conplaints was

February 10, 2002. See Walker v. Wlde (In re Walker), 927

F.2d 1138, 1145 (10th Cir. 1991) (Creditor with actual
know edge of bankruptcy case in anple tine to tinely file 523
conplaint is barred fromfiling conplaint after the bar date);

Yukon Self Storage Fund v. Geen (In re Green), 876 F.2d 854,

856 (10th Cir. 1989)(same); Byrd v. Alton (In re Alton), 837

F.2d 457, 460 (11th Cir. 1988)(per curium ("The statutory

| anguage clearly contenplates that nere know edge of a pending
bankruptcy proceeding is sufficient to bar the claimof a
creditor who took no action, whether or not that creditor
received official notice fromthe court of various pertinent
dates. ")

Fourth, Plaintiff argues that Ms. Bloomwas ineligible to
serve as trustee because she was not a disinterested person as
required by Section 701(a)(1l). Plaintiff clainms that this put
Ms. Bloomin a "Catch 22": a claimby ConpreCare agai nst
Herrin di m ni shes the anount of assets avail able to other
Herrin creditors, but failure to nmake a claimbenefits
Herrin's creditors at the expense of ConpreCare's creditors.
The Court disagrees with this analysis because it does not
di stinguish the existence of a claimfromthe

di schar geabl e/ nondi schargeabl e nature of that claim
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CompreCare has an unsecured claimin the Herrin case whet her
or not a dischargeability conplaint was filed and, assum ng
assets for distribution and a properly filed proof of claim
ConpreCare woul d receive its pro-rata share of the estate
whet her it had a nondi schargeable claimor not. |[If the claim
wer e nondi schargeabl e ConpreCare woul d al so have a claim
remai ni ng agai nst Herrin after discharge for the renmai nder of
its claim This remaining claimhas no effect on the clains
or dividends of the other unsecured creditors and could be
satisfied only from non-exenpt post-bankruptcy property of the
debtor. See Section 522(c). Therefore, filing a

nondi schargeability suit would not negatively inmpact on other
unsecured creditors in the individual case, and there would

have been no conflict. See Appeal of Maggio (Inre BH & P

Inc.), 949 F.2d 1300, 1308-1313 (3rd Cir. 1991)(Trustee is not

automatically disqualified as disinterested person for taking

action in a representative capacity.) However, even assuni ng

all this were true, the Court does not find that this amunts

to such an extraordinary circunstance to justify use of

section 105 to extend Rule 4007(c)'s deadlines after the fact.
In summary, the Court will grant the notion to dism ss

the conplaint as untinely.
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Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that on August 9, 2002, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

John D Wheel er
PO Dr awer 600
Al anogor do, NM 88311-0600

George D G ddens, Jr.
10400 Acadeny Rd. NE

Suite 350

Al buquer que, NM 87111-1229

Office of the United States Trustee
PO Box 608
Al buquer que, NM 87103-0608

%nmimjv
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