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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
GEORGE BROCK and
TERI BROCK
Debt or s. No. 7-01-10989 SA

MEMORANDUM OPI NI ON
ON MOTI ON FOR RELI EF FROM AUTOVATI C
STAY FILED BY MARGARET BROCK (Doc. 17)

This matter cane before the Court for final hearing on
the Motion for Relief fromAutomatic Stay filed by Margaret
Brock. Margaret Brock was represented by Shay Meagle. Debtor
was represented by Steve Mazer. This is a core proceeding.
28 U.S.C. §8 157(b)(2)( Q.

Facts

CGeorge Brock ("Debtor") and Margaret Brock ("M Brock")
were married in 1971. They becane the parents of four
children between 1982 and 1988. On January 10, 1995 they
filed a chapter 7 bankruptcy, which they converted to chapter
13 on April 20, 1995. M Brock was a honmemaker during the
marri age. Debtor was the finance nmanager for a car
deal ership. They divorced on February 2, 1999. The Marita
Settl enment Agreenent ("MSA") awarded each of them primry
custody of two of the children. Debtor was to make child

support paynments in the amount of $750 per nonth until July,



2006. Debtor's wages were $75,532 in 1998, $76,878' in 1999,
and $63, 057 in 2000. M Brock's wages were $9,555 in 1998,
$18,922 in 1999, and $27,532 in 2000.

The MSA awarded M Brock a 1990 Dodge Caravan and her
i ndi vidual items of personal property. Debtor was awarded a
1997 Ford Expedition, mobile home and property located in
Torrance County, New Mexico, the parties' home |ocated in
Al buquer que, New Mexico, and his itenms of personal property.
M Brock agreed to transfer her interest in the Torrance
County and Al buquerque properties to Debtor by quitclaimdeed.
Debtor agreed to refinance the Al buquerque property and use
the equity obtained fromthe refinancing to pay off the
chapter 13 bankruptcy and to pay the remaining funds to M
Brock; then, Debtor was to pay M Brock the amunt required to
payoff the chapter 13 to M Brock over a four year period.
Finally, Debtor was to pay M Brock $3,000 at the tinme of
entry of the divorce.

The MSA provided that M Brock was responsible for her
student loan in the anount of $17,000. Debtor assuned and was
responsi ble for the debt on the 1997 Ford Expedition, the

nort gage on the Torrance County property, the nortgage on the

! The 1999 W1 in exhibit 5a is virtually unreadabl e.
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Al buquer que property, taxes to the I RS, and a debt to Sunwest
Bank.

In July, 1999, Debtor filed a notion to anend the divorce
decree because he had been unable to refinance the Al buquerque
resi dence. This notion was not opposed by M Brock, and an
amended final decree was entered by the Court on July 22,

1999. The Anended MSA awarded M Brock the Al buquerque

resi dence, and awarded her an additional $10, 000 payable

$3, 000 upon entry of the Anmended MSA and the bal ance of $7, 000
in monthly install ments of $100 each without interest. M
Brock was to be responsible for the first nortgage on the

resi dence, and the Debtor was to be responsible for the second
nort gage (to Chase Mortgage) on the residence. Debtor also
agreed to pay M Brock the amount of any income tax refunds
due her that were intercepted by the IRS. The rest of the
Amended MSA is the same as the original MSA

Both the MSA and Amended MSA were prepared by Debtor's
attorney. M Brock was unrepresented in the divorce until
after July 22, 1999. Both the MSA and Anended MSA are sil ent
regardi ng alinony, support or maintenance for M Brock. M
Brock was a student at the time of the divorce, pursuing her

Bachel or's Degree in accounting. Debtor testified that he

Page - 3-



believed M Brock woul d be sel f-supporting when she obtai ned
her degree in Decenber, 1998.

On COctober 5, 1999, M Brock, through her attorney, filed
a Motion for an Order to Show Cause due to Debtor's failure to
conply with the Arended MSA. The Motion alleged that Debtor
had failed to pay the Chase Myrtgage debt, failed to pay $1000
of the $3000 cash due (M Brock's affidavit states that she
was paid $2000 upon entry of the divorce and that this $1000
is that bal ance; the $3000 due upon entry of the anended
decree is presumably still owed), failed to pay pre-1998 tax
debt, and failure to pay $4,274 that had been retained by IRS
and applied to taxes. The state court set the Order to Show
Cause for hearing on January 24, 2000. On that date the court
referred certain issues regarding the children to the Court
Clinic. In connection with this referral the parties
conpleted a Court Clinic Information Sheet which |isted
Debtor's nonthly incone as $5,000 and M Brock's nonthly
i nconme as $1,666. On May 22, 2000 the Court entered an Order
and Judgnent to reflect the January 24, 2000 hearing, and a
Stipulated M nute Order that awarded an additional anount
agai nst Debtor and incorporated that Order and Judgnent. The
Order and Judgnent awarded M Brock $28,297.59 for the Chase

Mort gage, $5,298.76 for paynments to the Chapter 13 Trustee,
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$4,274.00 for the tax intercept, $150 for "delinquency", and
$1, 000.00 for the lunmp sum paynent, plus $500 in attorney
fees, for a total judgnment of $39,520.35, to bear interest at
8.75% The Order and Judgnent provided that Debtor was to pay
$650. 00 per nonth on this Judgnment. The Stipulated M nute
Order awarded further judgnment as follows: $2,914.48 for
paynments to the Chapter 13 trustee, $400.00 for "delinquency",
$3,614.01 for another tax intercept (for 1999) and $125.00 in
attorney fees, for a total judgnment of $7,053.49. Paragraph 4
lists the total judgnent as $46, 753. 86, and paragraph 5 orders
Debtor to pay $1, 000 per nmonth toward the judgnent. The
Stipulated Mnute Order also reduced child support to $246. 00
per nonth, and stated that Debtor agreed to pay child support
and paynents toward the judgnment by wage w t hhol di ng.

Debtor and M Brock received discharges in their chapter
13 proceedi ng on February 26, 2001. The chapter 13 was cl osed
on that sane date.

On February 16, 2001, Debtor and his new spouse filed a
Chapter 7 bankruptcy. They listed M Brock as an unsecured
nonpriority creditor holding a claimof $45,623.00. On March
19, 2001, the Court entered a stipulated order all ow ng

Debtor's enployer to continue wage w t hholding in the anount
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of $246 per nmonth, which represented child support not
protected by the automatic stay.

The issue remaining for the Court at this point is
whet her the $1,000 per nonth that the state court ordered to
be withheld from Debtor's wages toward satisfaction of the My
22, 2000 judgnent is a priority claimpursuant to 11 U . S.C. 8§
507(a) (7) for alinmny, maintenance, or support that is not
subject to the automatic stay by virtue of 11 U. S.C. 8§
362(b) (2)(B).

Concl usi ons of Law

Bankruptcy Code Section 362(b)(2)(B) provides, in part:

The filing of a petition ... does not operate as a
stay- -

(B) of the collection of alinmny, mintenance, or
support from property that is not property of the
est at e?.

The Bankruptcy Code does not define "alinony, maintenance, or

support."” However, there are numerous decisions construing

the sane ternms under Bankruptcy Code sections 523(a)(5):3.

2 A chapter 7 debtor's postpetition wages are not property
of the estate. See 11 U . S.C. 8§ 541(a)(6).

3 Section 523(a)(5) states, in relevant part, that:
(a) A discharge ... does not discharge an individua
debtor from any debt--

(5) toa ... former spouse ... of the debtor, for
alinony to, maintenance for, or support of such
spouse ... in connection with a ... divorce decree
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See, e.qa., Dewey v. Dewey (In re Dewey), 223 B.R 559, 563-64

(10th Cir. B.A P. 1998) aff’'d 1999 W 1136744 (10'" Cir.
1999)(citing cases.) The definitions devel oped under
523(a)(5) apply to 507(a)(7), see id., and should also apply
to 362(b)(2)(B).

The ternms “alinony” and “support” are to be given a broad
construction to support the Congressional policy that favors
enf orcenent of spousal and child support, thereby overriding
t he general bankruptcy policy which construes the exceptions
to discharge narrowly. Collier § 523.11[2], at page 523. 78,

citing Jones v. Jones (In re Jones), 9 F.3d 878, 881 (10" Cir

1993) (the term “support” as used in 8 523(a)(5) is entitled to

a broad construction); Dewey v. Dewey (In re Dewey), 223 B.R

559, 564 (10'" Cir. BAP 1998), aff’'d 1999 W 1136744 (10" Gir.
1999) (“Dewey”) (the term “support” is to be read broadly and
in a realistic manner).

VWhet her an obligation to a forner spouse is in the nature

of support is resolved according to federal bankruptcy | aw,

., determ nation made in accordance with State or
territorial |law by a governnmental unit, or property
settl enment agreenment, but not to the extent that--

(B) such debt includes a liability designated as
al i nony, mai ntenance, or support, unless such
liability is actually in the nature of alinony,
mai nt enance, or support.
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not state donestic relations |aw. Young v. Young (ln re

Young), 35 F.3d 499, 500 (10" Cir. 1994) (“Young”); Sylvester

v. Sylvester, 865 F.2d 1164, 1166 (10'" Cir. 1989)(per curium

(“Sylvester”) (citing GQin v. Rives (In re Goin), 808 F. 2d.

1391, 1392 (10" Cir. 1987)) (“&in”). That determ nation is
made as of the tine of the divorce, not |ater, Sanpson, 997
F.2d at 725-26, regardl ess of the ex-spouses’ current needs or
circunstances. Young, 35 F.3d at 500; Sylvester, 865 F.2d at
1166. On the other hand, nothing about the federal basis for
maki ng the dischargeability decision precludes either party
fromreturning to State Court to pursue a change in the
substance of the support obligation as may be permtted under
state | aw. Federal courts should not put thenselves in the
position of nodifying state matrinonial decrees. Sylvester,
865 F.2d at 1166.

I n Young the Tenth Circuit Court of Appeals gave clear
gui dance to the Bankruptcy Courts in making 523(a)(5)

determ nations through analyzing its earlier Sanpson case:

In re Sanpson ... held that a bankruptcy
court nmust conduct a two-part inquiry when
resolving the issue of whether paynents
from one spouse to another incident to

di vorce settlenent are in the nature of
support. In re Sanpson, 997 F.2d at 722-
23. First, the court nust divine the
spouses’ shared intent as to the nature of
the paynment. 1d. at 723. This inquiry is
not limted to the words of the settlenent
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agreenment, even if anbiguous. [d. at 722.

| ndeed, the bankruptcy court is required to
| ook behind the words and | abels of the
agreenent in resolving this issue. [d.
Second, if the court decides that the
paynent was intended as support, it mnust
then determ ne that the substance of the
payment was in the nature of support at the

time of the divorce — i.e., whether the
surroundi ng facts and circunstances,
especially financial, |end support to such

a finding. 1d. at 725-26.

In re Young, 35 F.3d at 500.

First Element - Parties’' |ntent

The Sanpson Court held that the “critical inquiry” with
respect to the first elenment is the “shared intent of the
parties at the tinme the obligation arose.” Sanmpson, 997 F.2d
at 723. (Citation omtted.) “A witten agreenent between the
parties is persuasive evidence of intent.” 1d. (Citation
omtted.) |In that case the Court exam ned a marital
settl ement agreenent that contained an Article | denoted as
Mai nt enance and Spousal Support, and an Article 11l that
addressed the property settlenent. The Court found that this
structure in the agreenment provided “conpelling evidence” that
the parties intended the obligation as maintenance.

We have no such conpelling evidence in this case. The
MSA has a section | abel ed property and one | abel ed debts, but
none | abel ed support or alinmny. The MSA is silent on
support. The parties testified that alinony was not
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di scussed. Debtor's divorce attorney also testified that, in
hi s experience, support was awarded only if there was
sufficient income generated by the parties to ensure paynent
of child support and debts. |In this case the divorce attorney
war ned the husband that there was not enough incone to pay the
debt and the $750 per nonth child support. Therefore, the
Court nust | ook el sewhere to determ ne what the intent of the
agreenent was.

Collier lists eight factors that courts have typically
considered in inferring intent. 4 Lawence P. King, Collier
on Bankruptcy, 1523.11[6] at 523-82 (15th ed.
rev.)("Colliers")

1. Labels in Agreenent.

As di scussed above, the agreenent contains no |abels
reflecting an intent to support or not support. Furthernore,
t he MSA and Anmended MSA were negoti ated docunments, not
specific findings of fact by the divorce court.

2. | ncone_and Needs of the Parties at the Tine.

The Court finds that M Brock was in the need of support
at the time of the divorce. She earned $9,555 in 1998, the
year before the divorce. She had two children living with her
and was receiving $750.00 in child support. She was |iable

for her student | oan. Pursuant to the Anmended MSA she was
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also liable for the first nortgage on the residence, about
$900 per nonth. Debtor's wages were $75,532 in 1998. As in
Sampson, 997 F.2d at 725, M Brock's obvi ous need for support
at the time of the divorce is enough to presune that the
obligation was intended as support.

3. Anmpbunt and Outcone of the Property Division.

M Brock received a vehicle and her personal itens in the
MSA, and was to receive the net equity fromthe residence
partly in a lump sum \When a paynent obligation is directly
linked to the sale of identifiable property, the obligation is
nore likely to have arisen froma property settlenent.
Colliers, 1523.11[6][c] at 523-85. It appears to the Court
that this part of the transaction was a property settl enment.
The amended MSA instead had Debtor quit claimthe residence to
M Brock because he could not refinance it. Furthernore, it
appears that by that time there was no equity in the
residence. $28,297.59 of the judgnent reflects M Brock's
paynment on the second nortgage to save the house from
foreclosure. All things considered, this part of the
transacti on appears to be a dischargeabl e property settlenent
rat her than support. Tied in with the residence, however, is
Debtor's obligation to pay off the Chapter 13 bankruptcy with

a portion of the net proceeds of refinancing and repay this
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ampunt to M Brock over a four year period. The Court finds
this amobunt to be in the nature of support - it was an
obligation of the community in the approxi mate amount of $425
per nonth to pay the Chapter 13, and clearly M Brock did not
have the ability to pay this anmount from her income.

4. VWhet her the Obligation Term nates on Death or Renmrri age
or _on Emanci pation of the Children.

The child support portion of the MSAs term nate in 2006,
when the youngest child turns 18. The MSA is otherw se silent
as to when it would term nate.

5. Nunber and frequency of paynents.

Debt or had to make a $3, 000 paynment upon entry of the
di vorce, but paid $2,000; Debtor needed to pay $10, 000 upon
sale of the Torrance County property per the Anended MSA. The
remai ni ng $1, 000 of the $3,000 and the $10, 000 appear to be a
property division.

Debtor's obligation to make nonthly paynents to the
Chapter 13 is discussed above, and | ooks nore |ike support
than a property division. |If Debtor did not nmake these
paynents to the Trustee, M Brock would have had to make these
payments from her nonthly income. The Anended MSA calls for
Debtor to reinmburse M Brock for tax intercepts. M Brock's
tax refunds woul d be part of her disposable incone, i.e., if
she had cl ai med nore exenpti ons she woul d have had nore
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mont hly incone to support herself and woul d have received a
smal l er refund. The Court finds that the tax intercepts were
support despite the fact that they were in the formof a
singl e paynent.

6. Wai ver _of Alinmony or Support Rights.

There is no explicit waiver of alinmony or support in the
agreement .

7. Availability of State Court Procedures to Mddify and
Enf or ce.

There was a nodification to the original MSA, then
various hearings on Orders to Show Cause. This denonstrates
that the state court retained jurisdiction to nodify and
enforce the agreenents. This indicates support, to sone
extent.

8. Tax treatnment of obligation.

Debtor has not filed tax returns since the divorce. The
MSA is silent on the tax treatnment of the Debtor's paynents.

Second El enent - Substance of the Obligation

The Sanpson Court held that the “critical inquiry” with
respect to the second elenent is the “function served by the
obligation at the time of the divorce.” Sanpson, 997 F.2d at
723. (Citation omtted.) “This may be determ ned by
considering the relative financial circunstances of the
parties at the tine of the divorce.” 1d. As discussed above,
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there was a |l arge discrepancy in incones at the time of the
di vorce. The Court finds that sonme of the anmounts payable

were support, and sone were property settlenent, as follows:

Chase nortgage $ 28,297.59 property settl enment
Chapter 13 5,298. 76 support
Tax intercept 4,274.00 support
Del i nquency 150. 00 support
Lunp sum paynment 1, 000. 00 property settl enment
Attorney fees* 500. 00 support
Chapter 13 2,914. 48 support
Del i nquency 400. 00 support
Tax intercept 3,614.01 support
Attorney fees 125. 00 support

Concl usi on

The total amount of support is therefore $16, 876. 25,
whi ch bears interest from May 22, 2000 at the rate of 8.75%

and is not subject to the automatic stay.

I g

S

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

“ Attorney fees are nondi schargeable when in the nature of
support. Chanpion v. Chanpion (In re Chanpion), 189 B.R 516,
518(Bankr. D. NNM 1995). M Brock's attorney fees are al
related to her notions to enforce provisions of the MSA which
the Court finds contained sonme provisions for support.
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| hereby certify that on April 12, 2002, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

Steve H. Mazer
122 10th Street NW
Al buquer que, NM 87102

Shay E. Meagl e

PO Box 30707

Al buquer que, NM 87190
Linda S. Bl oom

PO Box 218
Al buquer que, NM 87103-218

%muim_
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