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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
WESLEY ALLEN MYERS and
SONJA DI ANE MYERS,

Debt or s. No. 12-00-11511 SA
WESLEY ALLEN MYERS, et al.,

Plaintiffs,
V. Adv. No. 00-1118 S

UNI TED STATES OF AMERI CA,
DEPT. OF AGRI CULTURE, et al.,
Def endant s.

PROPOSED FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW ON
DEFENDANT’ S MOTI ON TO DI SM SS

This matter is before the Court on the United States of
America’ s Motion to Dism ss and Menorandum in Support filed by
t he Defendant United States of Anmerica, Departnent of
Agriculture (“United States” or “USDA”). Doc. 6.
Plaintiffs/Debtors responded thereto, Docs. 9-11, and USDA
replied. Doc. 12. USDA appears through its counsel Manuel
Lucero. Debtors appear through their attorney George Moore.
These proposed findings of fact and conclusions of |aw are
entered in this non-core proceeding in accordance with Federal
Bankruptcy Rul e 9033.

Debtors filed a case under Chapter 12 of the Bankruptcy
Code on March 20, 2000. They initiated this adversary
proceedi ng on June 14, 2000. The conplaint, Doc. 1, alleges

that Debtors filed a prior Chapter 12 case in 1998. |In that



case the automatic stay was term nated with respect to USDA s
coll ateral, which included Production Flexibility Contracts
(“PFC s”) relating to the Debtors’ farm The Chapter 12 case
converted to a Chapter 7 case on June 29, 1998. During the
Chapter 7 case neither the trustee nor the Debtors obtained an
order fromthe bankruptcy court assum ng the PFC s as
executory contracts. See 11 U.S.C. 8§ 365(a)(1l) (“The trustee,
subject to the court’s approval, may assune or reject any
executory contract or unexpired | ease of the Debtor.”) Debtors
did, however, notify USDA that they intended to remain
enrolled in the PFC program Debtors have renmined in

conti nuous possession of the farm and have conplied with the
provi sions of the PFC s. Debtors claimthey are entitled to
amounts due under the PFC s for 1998 and 1999 in the anmounts
of $23,652 and $44,562 respectively. |In addition, Debtors
claimthey are entitled to LDP Program Paynments! for 1999 in

t he anount of $10, 000, and seek interest at the applicable
federal rates on all funds due. Basically the Debtors are

attenmpting to use the bankruptcy court to collect an anmount

ILDPs (| oan deficiency paynents) are paynents earned in
times of depressed comodity prices. They are intended to
hel p make up the difference between current prices and the
Commdity Credit Corporation | oan rates on corn, soybeans,
wheat, and grain sorghum Inre Oto Farnms, Inc., 247 B.R
757, 758 (Bankr. C.D. Il. 2000).
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owed to themfroma time period predating this chapter 12
case.

USDA asserts three grounds for dismssal: 1) this is a
non-core proceedi ng over which the Bankruptcy Court | acks
jurisdiction, 2) the United States Clains Court has exclusive
jurisdiction over this matter by virtue of 28 U S.C. §
1491(a) (1), and 3) Debtors have failed to exhaust
adm ni strative renedies as required by 7 U S.C. 8§ 6912(e).
Each wi Il be addressed.?

CORE/ NON- CORE

The Court agrees with USDA that this is a non-core
proceedi ng. This finding, however, does not result in
di sm ssal

Bankruptcy Court jurisdiction is established by 28 U S.C
8§ 1334, which lists four types of matters over which the
district court has bankruptcy jurisdiction: 1) cases “under”

title 11 (which are the bankruptcy cases thenselves, initiated

2USDA al so argues that Debtors’ or trustee’'s failure to
assune the PFC contracts in question during the prior
bankruptcy case precludes the relief they now seek. United
States of Anerica’'s Mdtion to Disnmiss and Menorandum in
Support, at 2; Response by the United States of Anmerica to the
Debtor’s [sic] Menorandumin Opposition to the United State’s
[sic] Motion to Dismss, at 3-4. VWiile it seens that argunent
shoul d nore properly be brought in a notion for summary
judgnent, the Court does not in any event need to address it
given the disposition it makes of this notion.
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by the filing of a Chapter 7, Chapter 11, etc. petition), 2)
proceedi ngs “arising under” title 11, 3) proceedings “arising

in” a case under title 11, and 4) proceedings “related to” a

case under title 11. Wuod v. Wod (In re Wod), 825 F.2d 90,

92 (5t Cir. 1987). In the District of New Mexico, all four
types have been referred to the bankruptcy court. See 28
US C 8 157(a); Admi nistrative Order, Msc. No. 84-0324 (D.
N.M March 19, 1992). Jurisdiction is then further broken
down by 28 U . S.C. § 157, which grants full judicial power to
bankruptcy courts over “core” proceedings, but only limted
judicial power over “related” or “non-core” proceedings.

Wod, 825 F.2d at 91; Personette v. Kennedy (In re Mdgard

Cor poration), 204 B.R 764, 771 (10" Cir. B.A P. 1997).

“Core” proceedings are matters “arising under” and
“arising in” cases under title 11. Wod, 825 F.2d at 96;
M dgard, 204 B.R at 771. Matters “arise under” title 11 if
they involve a cause of action created or determ ned by a
statutory provision of title 11. Whod, 825 F.2d at 96;
M dgard, 204 B.R at 771. WMatters “arise in” a bankruptcy if
they concern the adm ni-stration of the bankruptcy case and
have no exi stence outside of the bankruptcy. Wod, 825 F. 2d

at 97; Mdgard, 204 B.R at 771. Bankruptcy judges may hear
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and determ ne core proceedi ngs and enter final orders and
judgnments. 28 U.S.C. § 157(b)(1).

“Non-core” proceedings are those that do not depend on
t he bankruptcy |laws for their existence and that could proceed
in anot her court even in the absence of bankruptcy. Wod, 825
F.2d at 96; Mdgard, 204 B.R at 771. Bankruptcy courts have
jurisdiction over non-core proceedings if they are at | east
“related to” a case under title 11. 28 U.S.C. 8 157(c)(1)(“A
bankruptcy judge nay hear a proceeding that is not a core
proceedi ng but that is otherwise related to a case under title
11.”) However, unless all parties consent otherw se, 28
U S.C 8 157(c)(2), bankruptcy judges do not enter final
orders or judgnents in non-core proceedings.® Rather, they
submt proposed findings of fact and conclusions of law to the
district court, which enters final orders and judgnments after
de novo review. 28 U S.C. 8 157(c)(1); Federal Bankruptcy

Rul e 9033. See also Orion Pictures Corporation v. Showtine

Networks., Inc. (In re Orion Pictures Corporation), 4 F.3d

%Par agraph 1 of the Conplaint for Debt and Money Due, and
for Declaratory Relief recites in part that “This Court has
jurisdiction over this action..., in that this is an action
whi ch includes core proceedings arising under the Bankruptcy
Code, ...” USDA deni es the paragraph in its entirety and
specifically alleges that this is a non-core matter that nmay
not be adjudicated by a non-Article Ill judge. Answer of
United States of Anerica to Conplaint for Debt and Money Due,
and for Declaratory Relief, at 1-2. Doc. 4.
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1095, 1100-01 (2™ Cir. 1993)(di scussing Section 157's
classification schene).

The conplaint in this case seeks to recover government
paynments for years predating the bankruptcy. It does not seek
to enforce any right granted by the bankruptcy code, nor does
bankruptcy | aw determ ne the outconme of the case. It
t herefore does not “arise under” title 11. Furthernore, the
conpl ai nt does not concern the adm nistration of the case; its
has its own existence independent of the bankruptcy code. It
t herefore al so does not “arise in” a case under title 11. The
conplaint is, however, “related to” the Debtors’ bankruptcy;
if successful, Debtors nmay recover an asset that would be part
of the bankruptcy estate and avail able for paynent to
creditors.* See 11 U.S.C. 8§ 541(a)(1) (defining property of
estate) and 28 U . S.C. 8§ 1334(e) (granting district court
exclusive jurisdiction over property of the estate). See also

St. George Island, Ltd. v. Pelham 104 B.R 429, 431-32

(Bankr. N.D. Fl. 1989)(collecting cases and noting that
actions to collect pre-petition debts are non-core

pr oceedi ngs) .

‘USDA has asserted that it has the right to “recapture” or
set a portion of its debt off against the Debtors’ intended
recovery. See (Objection to Debtor’s [sic] Chapter 12 Pl an, at
1, 2-3, Doc. 24 in In re Myers, No. 12-00-11511.
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In summary, this adversary proceeding is a non-core
“related to” proceeding. The bankruptcy court has
jurisdiction over it by virtue of 28 U S.C. 1334(b), but final
orders and judgnments nust be entered by the United States
District Court. USDA's notion to dismss for |ack of
jurisdiction is not well taken5.

CLAILMS COURT JURI SDI CTI ON

USDA' s next argunent is that the United States Court of
Federal Clains has exclusive jurisdiction over the subject
matter of this adversary proceeding. 28 U S.C. 8§ 1491(a)(1)
grants to the United States Court of Federal Clains
jurisdiction over clains against the United States founded
upon the Constitution, any Act of Congress or any regulation
of an executive departnment, or upon any express or inplied
contract with the United States, or for |iquidated or
unl i qui dat ed damages in cases not sounding in tort. 28 U S.C.
8§ 1346(a)(2) also grants to the District Courts original

jurisdiction, concurrent with the United States Court of

USDA cites to Orion Pictures Corporation v. Showtine
Networks, Inc. (Inre Orion Pictures Corporation), 4 F.3d
1095, 1102 (2 Cir. 1993) and Beard v. Braunstein, 914 F.2d
434, 443 (3'9 Cir. 1990) for the proposition that this case
shoul d be dism ssed. Olion focuses on withdrawal of the
reference, and both Orion and Beard focus on the right to a
jury trial in the bankruptcy court in a non-core matter, and
so in that sense do not provide support for USDA s argunent
for dism ssal
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Federal Clainms, of any civil action or claimagainst the
United States of the kind described in 28 U.S.C. 8§1491(a)(1),
but not exceedi ng $10,000. Therefore, according to USDA,
because Debtors seek an amount over $10, 000, only the Court of
Federal Clainms nmay hear this matter®.

28 U.S.C. 8 1334(b) defeats this argunment. Section
1334(b) states that “notw thstandi ng any Act of Congress that
confers exclusive jurisdiction on a court or courts other than
the district courts, the district courts shall have ori ginal
but not exclusive jurisdiction of all civil proceedings
arising under title 11, or arising in or related to cases
under title 11.” The statute is clear on its face that the
District Court, sitting as a bankruptcy court, may hear a
civil proceeding “related to” a bankruptcy case even if

exclusive jurisdiction is purportedly el sewhere. See Board of

Governors of the Federal Reserve Systemv. ©Morp Financial,

Inc., 502 U.S. 32, 41 (1991)(“[Section 1334(b)] authorizes a
district court to exercise concurrent jurisdiction over
certain bankruptcy-related civil proceedings that woul d

ot herwi se be subject to the exclusive jurisdiction of another

°®Presumably this would be true because bankruptcy
jurisdiction is derivative of the District Court’s
jurisdiction, which in turnis limted to clainms not exceeding
$10, 000 pursuant to 81346(a)(2).
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court.”); Quality Tooling, Inc. v. United States, 47 F.3d
1569, 1572-73 (Fed. Cir. 1995) (Concurrent jurisdiction of
district court sitting in bankruptcy and Court of Federal
Clainms to adjudicate Chapter 11 debtor’s contract action

agai nst United States under Tucker Act and Contract Di sputes
Act). “There can be little doubt that, by statute, both the
District Court, sitting in bankruptcy, and the Court of
Federal Clainms are enpowered with subject matter jurisdiction

over this contract dispute.” |[d., at 1573.7 See also Brock

v. Mrysville Body Works, Inc., 829 F.2d 383, 385-86 (3¢ Cir.
1987) (29 U.S.C. §8 660 gives the courts of appeals exclusive

jurisdiction over OSHA citations; 11 U S.C. 8§ 1334(b) grants
the district court concurrent original jurisdiction.); Inre

Horizon Air, Inc., 156 B.R 369, 377-78 (N.D. N. Y. 1993)(49

U S. C. App. 8 1486 gives the Courts of Appeals exclusive
jurisdiction over challenges to FAA energency revocation

orders; 11 U S.C. § 1334(b) grants District Court concurrent

" A substantial part of the decision in Quality Tooling is
dedi cated to the argunent between the majority and the dissent
about whether the United States had waived its sovereign
inmmunity to be sued in a court (i.e., the district court
sitting as a bankruptcy court) other than the Court of Federal
Clainms. 1d., at 1573-78 (mpjority) and 1581-85 (dissent).

The United States has not asserted the defense of sovereign
inmmunity in this adversary proceeding, and the Court intinmtes
no opi ni on about whether it could successfully do at this
stage of the proceedings.
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original jurisdiction.) Conpare United States v. Bagley (In

re Murdock Machi ne and Engi neeri ng Conpany of Utah), 990 F.2d

567, 571-73 (10" Cir. 1993) (when jurisdiction over disputed
claims is placed by law in a specialized tribunal, the court
expects that the litigation over trustee’s clains to recovery
wi Il be conducted in that forum neverthel ess, the bankruptcy
court properly exercised its discretion to determ ne whet her
t he government had a cl ai magainst the estate).® USDA s
nmotion to dism ss on this ground should be deni ed.

EXHAUSTI ON OF REMEDI ES

USDA's third argunent is that this case should be
di sm ssed because Debtors have failed to exhaust their
adm ni strative renmedies. The Court finds this argunent
per suasi ve®.

I n general, “where Congress specifically mandates,

exhaustion is required.” MCarthy v. Mdigan, 503 U S. 140,

144 (1992). Furthernmore, where a federal statute fixes

8Thi s was a Bankruptcy Act case.

°Al t hough not raised by the parties, the doctrine of
primary jurisdiction may al so be relevant. The doctrine of
primary jurisdiction is “applicable to clainms properly
cogni zable in court that contain sone issue within the speci al
conpetence of an adm nistrative agency. It requires the court
to enable a ‘referral’ to the agency, staying further
proceedi ngs so as to give the parties reasonabl e opportunity
to seek an adm nistrative ruling.” Reiter v. Cooper, 507 U S
258, 268 (1993).
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conditions precedent to bringing a suit, those conditions are

mandatory, not optional. Hallstromv. Tillamok County, 493

U.S. 20, 26 (1989). The relevant statute in this case is 7
US.C. 8 6912(e), which provides:
Not wi t hst andi ng any ot her provision of |aw, a person
shall exhaust all adm nistrative appeal procedures
establ i shed by the Secretary or required by |aw
before the person may bring an action in a court of
conpetent jurisdiction against —
(1) the Secretary
(2) the Departnent; or
(3) an agency, office, officer, or enployee of
t he Departnent.
The Secretary of Agriculture has established an el aborate and
conprehensi ve system for appeals of adm nistrative deci sions.
See 7 C.F.R Subtitle A Part 11. This part “sets forth
procedures for proceedi ngs before the National Appeals
Di vision” and “the adm nistrative appeal procedures which nust
be foll owed by program participants who desire to appeal an
adverse decision”. 7 C.F.R 8 11.2(a). The regulations apply
to “adverse deci sions made by an agency, including ... (1)
deni al of participation in, or receipt of benefits under, any
program of an agency; (2) conpliance with program
requi rements; (3) the making or anount of paynments or ot her
program benefits in any programof an agency...” 7 CF.R 8§

11.3(a). Before the National Appeals Division will accept an

appeal a participant “nmust seek an informal review of an
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adverse decision issued at the field service office |level...
7 CF.R 8 11.5(a). After this review a participant may seek
further informal review by the state’s FSA committee or may
appeal to the National Appeals Division pursuant to 7 CF.R 8§
11.6(b). 1d. 7 CF.R 8 11.6(b) sets out deadlines for
requesting further hearings under 7 CF. R § 11.8.

The hearing provided for by 7 CF. R 8 11.8 is on the record
and allows oral and docunentary evidence, oral testinony and
cross exam nation of wi tnesses, argunents in support of a
party’s position, and an opportunity to controvert evidence.

7 CF.R 8 11.8(c)(5)(ii)-(iii). Finally, “an appellant may
not seek judicial review of any agency adverse deci sion
appeal abl e under this part wi thout receiving a final

determ nation fromthe Division pursuant to the procedures of
this part.” 7 C.F.R § 11.13(b).

The conplaint in this case does not allege that Debtors
pursued, nuch | ess exhausted, their adm nistrative renedies.
Debtors concede they have not exhausted those renedies.
Debtors argue in part that the issue was effectively resol ved
by USDA when it allegedly took over a year to refuse to allow
Debtors to even apply for the 1998 and 1999 benefits.
Plaintiffs’ Menorandumin Opposition to Motion to Dismss, at

5-7. While the Debtors argue a synpathetic case, the Court
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continues to be of the opinion that the events so far do not
sufficiently conply with the requirenent of exhausting their

adm ni strative renedi es. See Bentley v. dickman, 234 B. R

12, 19 (N.D. N Y. 1999) (exhaustion is a prerequisite to
judicial review even when it would be “futile”), citing

Bastek v. Federal Crop Insurance Corporation, 145 F.3d 90, 94

n.4 (2 Cir. 1998). Nor have the Debtors made a prinmm facie
factual showi ng that they should be excepted fromthe

exhaustion requirenent, as was the case in, e.qg., Wnchester

V. Commpodity Credit Corporation (INre Wnshcester), 133 B.R

368, 374 (Bankr. N.D. Ms. 1991). See Affidavit of Wesley
Myers in Opposition to Motion to Dismss. Doc. 11.

Courts faced with a failure to exhaust adm nistrative
remedi es generally apply 7 U S.C. 8§ 6912(e) as witten and

di sm ss the case. See Deaf Smith County Grain Processors,

Inc. v. Gickmn, 162 F.3d 1206, 1214 (D.C. Cir. 1998)("“By

neglecting to fornmally appeal the [crop acreage base],
[farmer] failed to exhaust its admnistrative remedies. |Its
action, at least with respect to this claim is therefore

barred.”)(citing 7 U.S.C. 8 6912(e)); Bastek v. Federal Crop

| nsurance Corporation, 145 F.3d 90, 95 (2™ Cir.), cert.

deni ed, 525 U.S. 1016 (1998)(“There can be little doubt that

Congress’ intent, in enacting [7 U S.C. § 6912(e)], was to
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require plaintiffs to exhaust all adm nistrative renedies

before bringing suit in federal court.”); Farners & Merchants

Bank of Eatonton, Georgia v. United States, 43 Fed.Cl. 38, 40

(1999) (“[T] he plain | anguage of the statute denonstrates a

clear legislative intent to require all parties dissatisfied
with [ Farm Service Agency] decisions to exhaust the [National
Appeal s Di vi sion] appeals process, before filing suit in any

court.”); Calhoun v. USDA Farm Service Agency, 920 F. Supp.

696, 700-02 (N.D. Ms. 1996) (\When mandat ed by st atute,
exhaustion is a jurisdictional prerequisite to maintaining an
action; 7 U S.C. §8 6912(e) is a “statutorily-nmandated

exhaustion requirenment.”); Geichman v. United States

Departnent of Agriculture, 896 F.Supp. 42, 44 (D. Me.

1995)(“It is hard to imagine nore direct and explicit |anguage
requiring that a plaintiff suing the Departnment of

Agriculture, its agencies, or enployees, nmust first turn to
any adm nistrative avenues before beginning a lawsuit....”);

Bentley v. Gickman, 234 B.R 12, 17 (N.D. N. Y. 1999)(7 U S.C

8§ 6912(e) is an “explicit mandate” that exhaustion is a

prerequisite to judicial review) But see Cotrell v.

United States, 213 B.R 33, 37-41 (MD. Al. 1997) (estoppel

may be equitabl e defense to exhaustion requirenent).
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Wthin the bankruptcy context, Courts also defer to
adm ni strative agencies for exhaustion based on other federal

st at ut es. See United States v. Janes, 256 B.R 479, 481-82

(WD. Ky. 2000)(Hol di ng that debtor nust exhaust Medicare
Program renedies in order for District Court or Bankruptcy

Court to obtain jurisdiction.)? WJ.P. Properties v.

Resol ution Trust Corporation (In re WJ.P. Properties), 149

B.R 604, 606-10 (Bankr. C.D. Ca. 1992)(FIRREA is a
conprehensi ve statutory and regulatory framework for the
regul ati on of the savings and |oan industry, and its clains
process severely limts the jurisdiction of courts to review
clainms other than through its appellate process. Section
1334(b) is not an independent basis for jurisdiction in the
bankruptcy court over a claimagainst the RTC w t hout
conplying with the procedures.)

Debtors, however, argue in their brief that because
Congress did not include a requirenent of exhaustion of
remedies in the jurisdictional statute for bankruptcy courts,
28 U.S.C. 81334, the Bankruptcy Code does not require

exhaustion of adm nistrative renedies, citing G ngold v.

United States (In re Shel by County Healthcare Services of Al,

1 The Janmes court acknow edged, however, that other
courts have held that there is no exhaustion requirenment in
certain circunstances in Medicare cases. |d.
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Inc.), 80 B.R 555 (Bankr. N.D. Ga. 1987) and Kenny v. Bl ock

(In re Kenny), 75 B.R 515 (Bankr. E.D. M. 1987). First, the

| ack of reference to exhaustion can just as easily be
interpreted to show a Congressional intent that adm nistrative
exhaustion requirenents were not inpacted by the Bankruptcy

Code. See, e.qg. Mourton v. Mancari, 417 U. S. 535, 549-50

(1974) (“[T]he District Court read the congressional silence as
effectuating a repeal by inplication. There is nothing in the
| egi slative history, however, that indicates affirmatively any
congressional intent to repeal [prior law].”) Furthernore,
the cases cited by Debtors are distinguishable.

In G ngold, the bankruptcy court found that the | anguage
of the Medicare Act specifically precluded judicial review
under 28 U.S.C. sections 1331 (federal question jurisdiction)
and 1346 (United States as defendant jurisdiction), but did
not reference 28 U S.C. § 1334 (bankruptcy) jurisdictiont. 80

B.R at 559. It therefore found that the review procedures

" The cases on this point are not in agreenent. See |ln
re Upsher Laboratories, Inc., 135 B.R 117, 119 (Bankr. WD.
Mo. 1991)(Court finds that 8§ 1334 does not provide an
i ndependent jurisdictional base over Medicare matters because
intent of Congress was not to change the effect of the
Medi care | aws which precluded bankruptcy court jurisdiction
prior to a 1984 anendnent to the statutes.); Sullivan v. Hiser
(Inre St. Mary Hospital), 123 B.R 14, 17-18 (E. D. Pa.

1991) (sane).

Page -16-



were inapplicable in the bankruptcy context.? |In contrast, 7
U S.C. 8 6912(e), the statute applicable to this case, does
not reference any particular jurisdiction statute — it

requi res exhaustion before bringing any action at all.

Next, the Kenny case construes a statutory exception to
the Federal Tort Clainms Act, 28 U S.C. 2675(a), that provides
“t he exhaustion of adm nistrative renedi es requirenment does
not apply to such clainms as may be asserted under the Federal
Rul es of Civil Procedure by third party conplaint, cross claim

or counterclaim” 75 B.R at 520. In contrast, 7 U S.C. §

2 G ngol d does contain broad | anguage that appears to
support Debtors’ position: “Rather, this court’s jurisdiction
has been invoked in the adm nistration of a bankruptcy case.
In this area Congress has granted the federal district court
original and exclusive jurisdiction, pursuant to Section 1334,
over a debtor, all assets and liabilities.” 80 B.R at 559.
But because the G ngold court based its decision on the ground
described in the main text above, the case does not support
the Debtors’ contention that the breadth of the grant of
jurisdiction in Section 1334 elim nates the requirenment for
exhaustion of adm nistrative remedies. Furthernore, presence
of jurisdiction is a fundanentally different issue fromthe
guestion of whether conditions precedent have been net for
filing an action. “The doctrine of exhaustion of
adm ni strative renmedies is one anong rel ated doctrines —

i ncludi ng abstention, finality, and ripeness - that govern the
timng of federal-court decisionmaking.” MCarthy v. Mdigan,
503 U. S. 140, 144 (1992)(enphasis added). “Until that
recourse i s exhausted, suit is premature and nust be

dism ssed.” Reiter v. Cooper, 507 U S. 258, 269 (1993).
Therefore, the real question is not whether the Court has
jurisdiction, but rather, if it does, whether the Court should
exercise jurisdiction at this tine.
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6912(e), the statute applicable to this case, does not have
such an exception to the exhaustion requirenent.

Debtors argue nore generally that by enacting 28 U.S.C.
81334(b), Congress intended to exenpt parties engaged in the
bankruptcy process fromhaving to first exhaust adm nistrative
remedi es, the idea being that the bankruptcy court (through
the district court) has been given conplete jurisdiction over
the estate and its liabilities and assets. Debtors argue that
Congress recogni zed that the circunstances that |lead to and
exi st in bankruptcy cases do not allow for significant del ay,
and thus the grant of exclusive jurisdiction to district
courts of the estate’ s property is a recognition that the
potentially time-consunm ng process of exhausting
adm nistrative renmedies is not required in bankruptcy cases.

As an exanple, Debtors cite Zimerman v. Continental

Airlines, Inc., 712 F.2d 55 (3@ Cir. 1983), cert. denied, 464

U.S. 1038 (1984). In that case, the Third Circuit ruled that
t he bankruptcy court had not abused its discretion by refusing
to grant Continental a stay under the federal Arbitration Act,
9 US.C 83. 1[d., at 60. The court juxtaposed the “strong
federal policy favoring arbitration”, id. at 57, with the
“broad jurisdictional provisions” of the Bankruptcy Reform Act

of 1978. Id. at 58. The court determ ned that there was no
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error in holding that the arbitration clause in the parties’
contract would not be binding because of the “urgent need for
t he pronpt adm nistration of adversary proceedings....” 1d.,
at 56.

To begin with, there is sone question whet her Zi mrernan
woul d even be decided the same way today, given a grow ng
respect for arbitration as an alternative to bankruptcy court
proceedi ngs. 10 Lawrence King, Collier on Bankruptcy (15'" Ed.
Rev. 2000), 99019.05[2], at 9019-8 to 9019-12.

One can conjure up a number of policy reasons why

bankruptcy is “different,” and why arbitration

shoul d continue to be regarded with disfavor. Wile

superficially persuasive, they all have the fatal

flaw of ignoring what the Supreme Court has tinme and

time again held: where parties have agreed to

arbitration, and whatever the shortcom ngs of that
form of dispute resolution, the agreenment of the

parties is to govern. There is no reason to think

that, with time, the bankruptcy courts will not get

t here too.

ld., at 9019-12.

More to the point, Zinmmerman dealt with the issue of
arbitration versus judicial proceedings, a different issue
t han the requirement of exhaustion of adm nistrative renmedies.

VWil e the Supreme Court has | ooked with increasing favor on

arbitration proceedings, e.qg., conpare WIlko v. Swan, 346 U S.

427 (1953) with G een Tree Financial Corp.-Al abam V.

Randol ph, 121 S.C. 513, 521 (2000), the requirenent of
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exhaustion of adm nistrative renedies still continues strongly

intact, as shown by the cases cited above. See also MCarthy,

503 U. S. at 144-45 (“This Court |long has acknow edged the
general rule that parties exhaust prescribed adm nistrative
remedi es before seeking relief fromthe federal courts.”) So
practically speaking, Zimermn does not provide the support
for Debtors’ position that they seek.

Debt ors’ basic argunment is that the Bankruptcy Code has
repeal ed by inplication any requirenment for exhaustion of
adm ni strative renmedies. Repeal by inplication, however, is
not favored, Morton, 417 U. S. at 549, and the “only
perm ssible justification” for repeal by inplication is when
an earlier and a |later statute are irreconcilable, id. at 550.
In interpreting two statutes that deal with the same subject,
the Court should first attenmpt to harnonize them 1d. at 551

The courts are not at liberty to pick and choose

anong congressi onal enactnents, and when two

statutes are capable of co-existence, it is the duty

of the courts, absent a clearly expressed

congressional intention to the contrary, to regard

each as effective.
“Where the powers or directions under several acts are such as

may wel |l subsist together, an inplication of repeal cannot be

al l owed.” Henderson’'s Tobacco, 78 U.S. 652, 657 (1870).
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The Court does not find that the statutes in this case
are irreconcil abl e's. The adm ttedly broad grant of
jurisdiction over estates and their assets and liabilities
does not conflict with the requirenment of exhaustion of
adm ni strative remedi es. Exhaustion serves “the twi n purposes
of protecting adm nistrative agency authority and pronoting
judicial efficiency.” MCarthy, 503 U S. at 145. The
exhaustion requi rement does not foreclose judicial reviewin
t he Bankruptcy Court; it nerely postpones it and allows an
agency to reach a decision in its area of expertise. See

Mcorp Financial, 502 U.S. at 41 (“If and when the Board’s

proceedi ngs culmnate in a final order, and if and when
judicial proceedings are commenced to enforce such an order,
then it may well be proper for the Bankruptcy Court to
exercise its concurrent jurisdiction under 28 U.S.C. 8§
1334(b).”) By interpreting the Bankruptcy Code in this

manner, the policies behind exhaustion of remedies and full

3 Even if they were, however, the specific |anguage
requiring exhaustion, 7 U S.C. 8 6912(e), would prevail over
t he general grant of jurisdiction to the bankruptcy court.
See Bul ova Watch Conpany, Inc. v. United States, 365 U.S. 753,
758 (1961) (“[A] specific statute controls over a general one
wi thout regard to priority of enactnent.”)(citation and
internal quotation marks omtted.); State Bank of Southern
Uah v. Gedhill (Inre dedhill), 76 F.3d 1070, 1078 (10th
Cir. 1996)(“[A] court should not construe a general statute to
eviscerate a statute of specific effect.”).
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jurisdiction of the Bankruptcy Court are both met. Viewed
from anot her perspective, 7 U S.C. 8 6912(e) essentially says
that a party does not have a lawsuit until certain conditions
are net, i.e., when renedies are exhausted. There is nothing
of fensive to the Bankruptcy Code in requiring a party to neet
the conditions precedent to a |lawsuit before filing it.

| f Congress had intended to abrogate, for bankruptcy
cases, the huge and | ongstandi ng body of |aw that provides
such benefits to all the parties involved, including the
courts and the adm nistrative agencies, surely it would have
said sonething in the statute or the |legislative history.

Conpare, e.g., the | anguage of 28 U.S.C.

8§1334(b) (“Notw t hstandi ng any Act of congress that confers
exclusive jurisdiction on a court or courts other than the
district courts,....”). The legislative history for 28 U S. C
81471 (the predecessor statute to 81334, superseded as a

result of Northern Pipeline Construction Co. v. MNarathon

Pi peline Co., 458 U S. 50 (1982)) addresses Congress’ reasons

for witing the statute as broadly as it did, which in fact
Debtors cite. See Plaintiffs’ Menorandumin Opposition to
Motion to Dismss, at 5. Doc. 10. The primary purpose for
br oadened jurisdiction was to elimnate the continuing

t roubl esone distinction between summary and pl enary
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proceedi ngs; that is, between those proceedings in which the
bankruptcy court could render a final decision (based on the
bankruptcy court’s real or constructive possession of the

property at issue) and those in which a final decision could
be had only in a federal district court or state court. See

In re Continental Air Lines, Inc., 61 B.R 758, 766 (S.D. TXx.

1986) . Nothing in the legislative history addresses the
i ssue of exhaustion of adm nistrative renmedies.

CONCLUSI ON

Because Debtors have not all eged that they have exhausted

their adm nistrative renmedi es, the Bankruptcy Court

recommends that this adversary proceedi ng be dism ssed w thout

prej udi ce.

55

! ‘i:#/:ij”‘.{,#\‘_

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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