United States Bankruptcy Court
District of New Mexico

Document Verification

CaseTitle: Norvin Leg, et al. v. Western Surety Company

Case Number: 99-01213
Natur e of Suit:
Judge Code: S

Reference Number: 99-01213- S

Document Information

Number: 12

Description: Memorandum Opinion re: [4-1] Motion To Dismiss Adversary Proceeding for failure to
date aclaim upon which relief can be granted. by Western Surety Company .

Size: 7 pages (19k)

Date 07/14/2000 | Date Filed: 07/14/2000 | Date Entered On Docket: 07/17/2000
Receaived: 04:24:23 PM

Court Digital Signature View History |

19¢1 31 7b 5d 50 44 63 7c e4 7f 4b 7f bb bad4 a0 8e 39 32 5¢ 80 49 €7 02 c0 a0 3e a0 ee 84 59 1d
436782 1acdf8e73b251c03 37 6dd6 37271501892 c7 1cded8 da05a0f9eeeb bl 1bec
b2 30 53 4f fa 87 9c cd 25 Ob 30 60 f6 c1 ee cadf b3 61 9a 72 0a 57 36 00 de 1d 63 33 47 04 86 7a
90 68 20 5af4 16 c7 27 16 2a 94 6b 67 48 05 €9 d4 d1 Oa 2f 48 8a 1c b5 €1 06 9c 2c d4

Filer Information

Submitted
By:
Comments.  Memorandum Opinion on Defendant's Motion to Dismiss

Digital Signature: The Court'sdigital signature is averifiable mathematical computation unique to this document and the
Court's private encryption key. This signature assures that any change to the document can be detected.

Verification: Thisformisverification of the status of the document identified above as of Wednesday, December 22, 2004.
If thisform is attached to the document identified above, it serves as an endorsed copy of the document.

Note: Any date shown aboveis current as of the date of this verification. Users are urged to review the official court docket
for a specific event to confirm information, such as entered on docket date for purposes of appeal. Any element of
information on this form, except for the digital signature and the received date, is subject to change as changes may be
entered on the Court's official docket.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
GALLUP AUTO SALES, | NC.
Debt or . No. 7-99-12361 SF
NORVI N LEE, et al.
Pl aintiffs,
V. Adv. No. 99-1213 S

WESTERN SURETY COVPANY,
Def endant .

VEMORANDUM OPI NI ON ON DEFENDANT’ S
MOTI ON TO DI SM SS

This matter is before the Court on defendant Western Surety
Conmpany’s (“Western’s”) notion to dismss for failure to state a
cl ai mupon which relief could be granted, and the response
thereto by plaintiffs. Wstern appeared through its attorneys
Mller, Stratvert & Torgeson, P.A (Stephen M WIIlians and
M chael C. Ross). Plaintiffs appeared through their attorney
Ri chard N. Feferman. Having considered the argunents of counsel,
and being otherw se sufficiently informed, the Court finds that
the notion to dismss is well taken and should be granted. The
parties to this action have consented to the Court’s jurisdiction
over this non-core proceeding.

A dismissal for failure to state a claimis appropriate only
when it appears that the plaintiff can prove no set of facts in
support of the clains that would entitle plaintiff to relief.

Sharp v. United Airlines, Inc., 967 F.2d 404, 406 (10" Gr.




1992). The court nust accept all the well-pleaded all egations of
the conplaint as true and nust construe themin the |ight nost
favorable to the plaintiff. 1d. 1In the context of a Fed.R
Bankr.P. 7012(b)(6) notion, which incorporates Fed.R G v.P.
12(b)(6), it is inappropriate for the court to consider or

exam ne matters outside the pleadings. Lawence National Bank v.

Ednonds (In re Ednonds), 924 F.2d 176, 180 (10'" Gir. 1991).

Therefore, in ruling on this notion the Court has considered only
the conplaint and its attachnents, the notion to dism ss and the

| egal argunents of the parties (w thout considering the exhibits

attached to the notion to disn ss).

Plaintiffs’ conplaint is based upon a federal court fraud
judgment rendered in their favor against debtor Gallup Auto Sal es
in case Cvil No. 96-1525 WADY LCS. Exhibit Ato the conplaint is
the special verdict, Exhibit Bis the judgnent, and Exhibit Cis
a Menorandum Opinion and Order related to attorney’s fees for the
case. Western issued a notor vehicle dealer surety bond for
Gal lup Auto Sal es pursuant to New Mexico Statute 66-4-7 on
Decenber 31, 1998, attached to the conplaint as Exhibit D. The
face amount on the bond is $50,000, and it provides in rel evant
part:

NOW THEREFORE, if the above bounden principal shal

well and truly conply with the provisions of Section

66-4-7, NVSA 1978 Conp, as anended, and all subsequent

anmendnents thereto, then no liability shall attach to
the surety on this bond.



PROVI DED, however, that this bond is executed and
accepted subject to the follow ng conditions:

That the effective date of this bond is Decenber 31,
1998 and the bond is continuous in formand shal
remain in full force and effect concurrently with the
aforesaid |license unless term nated by the surety as
provi ded herein.

The Court of Appeals for the Tenth G rcuit has | ong
recogni zed the general rule that a suretyship contract is
construed to cover only losses or liabilities incurred after the
execution of the contract in the absence of provisions
mani festing an intention that it shall cover past transactions.

Anerican Surety Co. of New York v. Scott, 63 F.2d 961, 964 (10"

Cr. 1933)(collecting cases); Comercial |nsurance Conpany of

Newar k, New Jersey v. Watson, 261 F.2d 143, 146 (10" Gr.

1958) (“OF course the bond woul d not be retroactive for frauds

perpetrated prior to [the bond s] effective date.”) See al so

Leucadia, Inc. v. Helnke, 864 F.2d 964, 971 (2™ Cir. 1989)(In
absence of clearly expressed contrary intent, fidelity guaranty
contracts have prospective operation only and do not cover
defaults occurring prior to effective date; in absence of

| anguage specifying time frame for covered acts, contract is

presuned to have prospective operation only.); St. Paul Fire &

Mari ne | nsurance Conpany v. Commpdity Credit Corporation, 646

F.2d 1064, 1074 (5™ Cir. 1981)(“A surety insures performance of
a contingent obligation; he is not a guarantor for an existing

default.”) and King v. Jones, 971 S.wW2d 916, 919-20 (M. Ct.
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App. 1998) (“The general rule is that in the absence of an express
agreenent, the surety is not responsible for the acts of the
princi pal occurring prior to the execution of the bond.”);

Crisafulli Brothers, Inc. v. danton, 512 N Y.S.2d 927, 928, 128

A.D.2d 963, 964 (N. Y. App. 1987)(“A contract of surety shall not
be construed to have retroactive operation unl ess express words
or necessary inplication dictate such effect.”); Stock v.

Mei ssner, 309 N.W2d 86, 89, 209 Neb. 636, 639-40 (1981)(“A bond
does not cover defaults of the principal occurring prior to the
effective date of the bond, unless the bond expressly provides
otherwise...for it cannot be assunmed that the surety intended to

be bound by the past delinquencies of the principal.”)(citation

omtted.); Peterson v. Schrieber, 238 NW2d 722, 724, 71 Ws. 2d

498, 501 (1976)(General rule is that suretyship is not

retrospective.); State of Illinois Department of Agriculture v.
Ackerman, 341 N.E. 2d 48, 49-50, 34 IIl. App.3d 796, 797 (1975)(“A
bond does not cover defaults of the principal occurring prior to

the effective date of the bond, unless the bond expressly

provi des otherwise....”); Massachusetts Bonding & Ins. Co. V.

Bank of Aurora, 238 P.2d 872, 874, 124 Col o. 485, 488 (1951)(Bond

i ssued pursuant to Mdtor Vehicle Dealers Act not |iable for

damages resulting fromfrauds which took place prior to the date

t he bond becane effective.) Conpare United States v. Sisson, 927
F.2d 310, 312 (7" Cr. 1991)(MIler Act bond that referred to
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speci fic government contract was deened to cover entire contract,

not just events after execution of bond.); State of New Mexico ex

rel. Mountain States Miutual Casualty Conpany v. KNC, Inc., 740

P.2d 690, 692, 106 N.M 140, 141 (1987)(Surety “specifically
agreed” to be liable for materials and supplies of entire

contract.); Reed v. Maryland Casualty Conpany, 244 F.2d 857, 862

(5" Cir. 1957)(Bond incorporated state statute requiring al
| abor and material obligations incurred by a contractor in
connection with a project to be paid; surety held liable for al
mat eri al and | abor before and after execution of the bond.)

The Court finds that there is no |anguage in the bond that
woul d indicate that Western was expressly undertaking liability
for any acts that took place before the effective date, stated as
Decenber 31, 1998. Rather, the very existence of an “effective
date” indicates that the parties anticipated a fixed date for the
commencenent of liability. The Court therefore concludes that
the bond covers only liability arising on or after Decenber 31,
1998.

The federal case conplaint is not in evidence, so the Court
cannot find the exact date on which liability accrued. The case
caption, however, shows that the case was filed in 1996.
Therefore, the Court finds that the liability represented by
plaintiff’s judgnent predates the bond.

Plaintiffs al so have argued that the non-paynent of their
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judgnment is an event that would trigger liability on the bond.
The Court disagrees. Liability under 66-4-7 is triggered when a
not or vehicl e deal er engages in any of the prohibited acts, not

when a dealer fails to pay a judgnent. See also Enployers

Liability Assur. Corporation v. State of Indiana ex rel Union

Trust Co. of Franklin, 34 N E 2d 936, 938, 110 Ind. App. 86 (In.

Ct. App. 1941)(“It also seens inmaterial when the bank actually
suffered the pecuniary loss so long as it is clear what acts
caused the |loss, for the bonds in force at the tinme of the acts
of di shonesty which caused the | oss would be |iable and not the
bond in force at the tine the loss was actually suffered.”);

Stock v. Meissner, 309 N.W2d 86, 88-89, 209 Neb. 636, 639

(1981) (di scussing | ogistical problens of statutes of linmtations
if action against surety is deened to arise at tine other than

under |l yi ng action against principal.); King v. Jones, 971 S.W2d

916, 922 (M. App. 1998)(The breach that caused damages occurred
bef ore bondi ng conpany issued its bond; failure to repay during
the termof the bond did not make bondi ng conpany |iable.)

Based on the foregoing, there is no set of facts upon which
Western could be [iable. The notion to dismss should be

granted®. The Court will enter an Order dism ssing this action.

Def endant al so argued in its nmotion to dismiss that Gallup
Auto Sales’ actions were not the type covered by the bond.
Because the court is dismssing on the tinme period of coverage
issue it does not need to address this additional argunent.
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Honor abl e Janmes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the |isted counsel
and parties.

Steve WIIlians
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Al buquer que, NM 87102

Ri chard N. Fefernan
300 Central Avenue, SW
#2000 E

Al buquer que, NM 87102

Robert L. Finch, Trustee
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Far mi ngt on, NM 87401- 2742

Ofice of the United States Trustee
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