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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
Rl CHARD DROVDAL and
CARLA DROVDAL,
Debt or s. No. 13-99-11106 SA

VEMORANDUM OPI NI ON ON
MOTI ON TO DI SM SS

This matter cane before the Court on a notion to dismss
filed by creditors Vincent J. Garcia, Dan G Apostal on, and
Factor Plus, Inc. (“Garcia Creditors”). The Garcia Creditors
appeared through their attorney Robert Singer. Debtors appeared
through their attorney David Thuna.

The Garcia Creditors assert three grounds for dismssal: (1)
t he debtors’ noncontingent, |iquidated clains exceed the ceiling
[imt of 11 U S.C. 8 109(e), (2) there has been an unreasonabl e
delay in the case prejudicial to creditors, and (3) the case was
filed in bad faith. The Court requested briefs on the section
109 issues. The Court issues this Menorandum Qpinion! as its
Fi ndi ngs of Fact and Concl usions of Law, pursuant to Bankruptcy
Rul e 7052. This is a core proceeding, 28 U S.C. §8 157(b)(2)(A).
Facts

Ri chard Drovdal was involved with G obal Resources Conpany
(“Gobal”) fromJune 1995 to March 1999. The bankruptcy

schedules list: (a) the value of the G obal stock as zero, (b)

The decision is limted to discussion of the first ground.



$400, 000 of secured debt secured by the personal residence worth
$425,000, (c) a contingent, unliquidated, and di sputed secured
claimto the Garcia Creditors in the anount of zero, secured by
property worth zero? (d) priority taxes to the Internal Revenue
Service in an “unknown” anount, with the liability listed as
contingent, unliquidated and disputed, and priority taxes to the
St at e Taxati on and Revenue Departnment and Departnent of Labor in
t he amount of zero, and (e) ninety-five unsecured creditors, al
hol di ng contingent, unliquidated, disputed clainms each in the
pur ported anount of zero.

The deadline for filing proofs of claimin this case was
June 29, 1999 except for governnment units, whose deadline was
August 24, 1999. To date, twenty clains are on file. They are
set out in Appendix AL Debtors filed objections to the Garcia
Creditors’ clainms, claimnunbers 11, 12, and 13, (in the anmounts
of $228, 000. 00, $665, 199. 03 and $665, 199. 03 respecti vel y?)
arguing: (1) under the New Mexico Mrtgage Loan Conpani es and

Loan Brokers Act, NNMS. A 8§ 58-21-1 et seq., the debts are

The exhibits attached to the Garcia Creditors proofs of
claim11l, 12, and 13 claimsecurity only in the assets of d obal
Resources. These clainms would, therefore, be unsecured in this
chapter 13 case by virtue of section 506(a).

Presumably, clainms 12 and 13 are the sane debt.
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uncol l ectible; and (2) that the debt of @ obal* to the Garcia
Creditors has been discharged by agreenent of the parties.
Debtors ask the Court to disallowthe Garcia Creditors clainms in
full.

St at ut es

Section 101(5) defines “claint as:
(A) right to paynent, whether or not such right is
reduced to judgnent, |iquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed,
undi sputed, |egal, equitable, secured or
unsecur ed.
11 U.S.C. 8§ 101(5) (enphasi s added.)
Section 101(12) provides that “‘debt’ nmeans liability on a
clainf. 11 U.S.C. 8§ 101(12).

Section 109(e), as dollar adjusted per section 104(b) (1),

provi des:

Only ... an individual with regular inconme and
such individual’s spouse, ... that owe, on the date of
the filing of the petition, noncontingent, |iquidated,
unsecured debts that aggregate | ess than $269, 250 and
nonconti ngent, |iquidated, secured debts of |ess than
$807, 750 may be a debtor under chapter 13 of this
title.

11 U.S.C. § 109(e).

Di scussi on

“‘Debtors’ alleged liability to the Garcia Creditors results
from personal guarantees dated August 17, 1995 and May 6, 1997
i ssued by Richard Drovdal to Daniel G Apostalon and Vincent J.
Garcia, and to Factor Plus, Inc. guaranteeing paynent of any
obligation of dobal to Apostalon, Garcia, or Factor Plus. See
Summary attached to proofs of claim1l, 12, and 13.
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Bankr upt cy Code Section 109(e) expresses a Congressional
policy that the broad discharge available in Chapter 13, which
i ncludes a discharge fromclainms that woul d be nondi schargeabl e

in Chapter 7 or 11, should be Iimted in scope to [$269, 250] for

unsecured debt and [ $807,750] for secured debt. 1n re Crescenzi,
53 B.R 374, 377 (Bankr. S.D.N. Y. 1985) aff’'d, 69 B.R 64
(S.D.N. Y. 1986). This limtation on Chapter 13 eligibility wll
preclude its use by sone debtors to their apparent detrinment, but
Congress is freeto limt this eligibility. Id.

The parties assunme, and it is clear fromthe clains on file,
that if any of the clains held by the Garcia Creditors are
nonconti ngent, liquidated clainms then Debtors are ineligible for
relief under Chapter 13 because their debt woul d exceed the
l[imts of section 109(e). Debtors dispute their liability to the
Garcia Creditors. Section 109(e) does not nention “disputed”
debts, however, or how those debts should be treated in the

section 109 anal ysi s®.

Conpare 11 U.S.C. 303(b)(1): “An involuntary case against a
person is comrenced by the filing ... by three of nore entities,
each of which is either a holder of a claimagainst such person
that is not contingent as to liability or the subject of a bona
fide dispute ...” This section indicates that Congress was aware
of the concept of disputed debts. See also 11 U S. C. 8111l(a) (A
cl ai m schedul ed as disputed is not deened fil ed under section
501.) The Court finds it significant that disputed debts were
not excluded from consideration in section 109(e). *“Congress
‘says in a statute what it neans and nmeans in a statute what it
says there.’” Hartford Underwiters |Insurance Conpany v. Union
Planters Bank, N. A, 120 S.C. 1942, 1947 (2000)(citing
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Debtors’ basic argunment is that the debts to the Garcia
Creditors are not “owed,” so these non-debts should not be
included in the section 109 calculation. Essentially, the
debtors claiman affirmative defense to the clains.

Procedural |y, debtors urge the Court to rule on their clains
obj ection before maki ng any determ nati on under section 109(e).

The Garcia Creditors’ basic argunent is that the term
“clainf includes “disputed clainf, so whether or not the debtors
di spute their clains they are neverthel ess debts® that nust be
added into the eligibility calculation of section 109(e).
Procedurally they ask the Court to dism ss the bankruptcy wi thout

ruling on the nerits of the clainms objections.

Connecticut National Bank v. Germain, 530 U. S. 249, 254 (1992)).
See also In re Kaufman, 93 B.R 319, 322 (Bankr. S.D. N.Y.

1988) (“[Unlike the rule under 11 U.S.C. 8§ 303(b)(1) where clains
whi ch are subject to a bona fide dispute nmay not be counted for
purposes of filing an involuntary petition, 11 U S.C. 8§ 109(e)
nmerely refers to noncontingent, |iquidated unsecured debts and
does not excl ude disputed debts for purposes of eligibility under
Chapter 13.7) But see In re Lanbert, 43 B.R 913, 920 n. 6
(Bankr. D. U . 1984)(“Section 109(e) contains no express |anguage
with respect to ‘disputed or ‘undisputed” debts ... no inference
can be drawn from Congress’ silence.”)

®ln section 101(5), Congress intended “to adopt the broadest
avai l abl e definition of ‘claim.” Johnson v. Hone State Bank,
501 U.S. 78, 83 (1991). “A debt under the Code is sinply
‘liability on a claim’” Rake v. Wade, 508 U. S. 464, 475 n.11
(1993)(citing 11 U.S.C. 8 101(12).) “The terns ‘debt’ and ‘cl ai m
are coextensive: a creditor has a ‘claim against the debtor; the
debtor owes a ‘debt’ to the creditor. ... By defining a debt as a
‘liability on a claim’ Congress gave debt the sane broad neani ng
it gave claim” Matter of Knight, 55 F.3d 231, 234 (7" Gr
1995)(citations omtted.)
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The first issue for the Court, then, is whether it should
determne the nerits of the clains objections before ruling on
the notion to dism ss. Debtors acknow edge that the general rule
is that, if the anmount of a disputed claimis easily
ascertainable it is included in the section 109(e) eligibility
count. Debtors suggest, however, that there is an exception when
the disputed claimis “hotly contested” by a debtor, citing

several bankruptcy cases, including two fromthe Eastern District

of Pennsylvania: In re Gordon, 127 B.R 574 (Bankr. E.D. Pa.

1991) and In re Berenato, 226 B.R 819 (Bankr. E.D. Pa. 1998).

Debtors argue that hearing the clains objection before nmaking the
109(e) ruling will result in judicial economy and fairness,
because the litigation over these clains has been ongoing for
over a year. The Court finds, however, that it should not rule
on the clains objections before determ ning chapter 13

eligibility.”

I'n their May 8 brief, Debtors’ argue that the Court should
rule on the clains objections first because the parties have
al ready briefed those issues. As the body of this opinion
expl ains, there are several reasons for determ ning first whether
t he Debtors should even be in a chapter 13 proceeding. Should
this case convert, Debtors m ght seek to contest the clainms in a
chapter 7 or chapter 11 proceeding, so that the briefing will not
have been “wasted”. O course, the Court is not ruling on any of
the issues that m ght arise fromsuch an attenpt, such as
standing to contest clainms or whether Debtors could convert back
to a chapter 13 proceeding if the clains are successfully
cont est ed.
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First, a Chapter 13 eligibility hearing is not the proper
forumfor lengthy and conplex litigation. Crescenzi, 53 B.R at
377 (“Distributions to creditors are to begin inmediately after
confirmation, which is to occur within a few nonths after the
case is filed. The process does not contenplate or accomobdate

| engthy and conplex litigation. . . .”) See also Henrichsen v.

Scovis (In re Scovis), 231 B.R 336, 341 (9" Cr. B.AP

1998) (There is a “need for expediency in determining eligibility
[for Chapter 13 relief]... Accordingly, at the eligibility stage,
a bankruptcy court is not required to conduct proceedings to
determ ne the all owance of specific clains.”)

Second, while the Iine of Eastern District of Pennsylvania
Bankruptcy Court cases does indicate that “in certain
circunstances” it may be necessary to decide the validity of a
claimprior to making a section 109(e) determ nation, Berenato,
226 B.R at 823; CGordon, 127 B.R at 578 n.2, those same cases
al so acknowl edge that this procedure is not the “norni.

Berenato, 226 B.R at 823.8

8The | anguage in Gordon appears to be dicta because there
was no “bona fide” dispute; a judgnment in the formof a state-
court crimnal sentence had already been entered. Gordon, 127
B.R at 578-79. And Berenato specifically states that “[T]o the
extent that Gordon inplies that this procedure is the norm we
recede fromsane.” Berenato, 226 B.R at 823. Gordon and
Berenat o were deci ded by the sane judge.
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Next, the Court finds that having a clains objection hearing
as a prelude to the eligibility process would add a gloss to
section 109(e) which is not there. That is, the statute would,

in effect, read:

Only ... an individual with regular inconme and such
i ndi vidual’s spouse, ... that owe, on the date of the
filing of the petition, noncontingent, |iquidated,

unsecured debts that are not subject to a bona fide

di spute that aggregate | ess than $269, 250 and

nonconti ngent, |iquidated, secured debts not subject to
a bona fide dispute of |ess than $807, 750 may be a
debt or under chapter 13 of this title.

As a policy reason, the Court finds that it should not rewite
the statute.

Congress sets the limts as to who qualifies to file
for bankruptcy under Chapter 13. This Court cannot
find in any |l egislative history where Congress

contenpl ated all owi ng di sputed clainms to be excl uded
fromthe cal culati on of the maxi mum al | owabl e debt .
This Court can only specul ate that any such statutory

| anguage woul d cause a flood of ‘disputes’ over
l[iabilities which, if allowed to translate a claiminto
an unliquidated claimcould utterly thwart the judicial

process in bankruptcy proceedings. It is easy to
envi sion debtors regularly using such a ‘dispute’
technique as a stalling device. |If such a device were

given judicial recognition it wuld create havoc. The
unscrupul ous would file a chapter 13 petition and then
‘dispute’ the unsecured debts, force the litigation to
continue under chapter 13, and then after nonths of
costly delay the bankruptcy court would find that al
had been in vain because the ‘disputes’ were only

i magi ned.

In re Pennypacker, 115 B.R 504, 507 (Bankr. E.D. Pa. 1990),

quoting Vaughn v. Central Bank of the South (In re Vaughn), 36
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B.R 935, 938-39 (N.D. Ala. 1984).° The Court is not suggesting
that the debtors in this case have been unscrupul ous, have
engaged in stalling, or that their dispute is other than honest
and in good faith. However, it is the duty of Congress, not this
Court, to anmend the wording of the statute. And, the Court is
obliged to determ ne chapter 13 eligibility “as a threshold
i ssue, to preserve the use of our resources to cases involving
debtors eligible to file. W should not decide issues which,
like the Objection, are presented in the context of cases not
properly before us.” Berenato, 226 B.R at 823 (refusing to
decide debtor’s liability to Internal Revenue Service despite
apparent wllingness of both debtor and IRS to have court decide
t he issue).

The starting point for the Court’s eligibility analysis is
t he debtors’ schedules and the proofs of claimfiled in the

case®. In re Mchaelsen, 74 B.R 245, 247 (Bankr. D. Nv. 1987).

°°’'n citing to Vaughn, this Court does not necessarily
subscribe to the dire consequences predicted therein.

YSone cases rule that the Court is to examne only the
debtors’ statements and schedules, and to use this information to
determne eligibility if the filing was in good faith, in order
to avoid claimlitigation that woul d be expensive for the debtor
and del ay the beginning of paynents under a confirnmed plan. See
e.d., Conprehensive Accounting Corporation v. Pearson (ln re
Pearson), 773 F.2d 751, 756-57 (6'" Cir. 1985). The Court finds
this approach unsatisfactory, because it allows a debtor to
circunvent the debt Iimts by “artful manipul ation” (which m ght
slip by the good faith test). I1n re MGvern, 122 B.R 712, 714
(Bankr. N.D. In. 1989). Simlarly, the Court should not be bound
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The Debtors’ schedul es indicate that every unsecured debt and the
Garcia Creditors’ “secured” debts are unliquidated, disputed,
contingent and in the anount of zero. Presumably the ninety-five
listed unsecured creditors hold clainms against d obal on which
the debtors disavow liability. In summary, debtors admt only

t he nortgage debt on their residence.

The proofs of claimon file, however, total $274,718.51 in
unsecur ed debt?, excluding the Garcia Creditors’ clainms 11, 12,
and 13, and excluding the New Mexi co Departnent of Labor’s claim
20 (which is unclear whether it is secured or unsecured). The
Court notes that clainms 4 and 6 are both held by the sane
creditor and may be duplicative. To the extent claim6 replaces
claim4, the actual unsecured total would be $270,818.51 (stil
in excess of the Section 109(e) limt of $269,250). The Internal

Revenue Service's claimincludes an estimated liability of

by the clains as creditors have chosen to assert them |d.

UJaim19 was filed after the clains deadline. It is
included in the total because, given its size ($5,281.32), it
makes no difference whether the claimis included in the
calculation or not. Cf. Lamar v. United States (In re Lamar),
111 B.R 327, 330 (D. Nv. 1990) (lateness of a claimis
irrelevant in the section 109(e) anal ysis, which considers only
debts owed on the date of the petition). Including this claimin
the 109 cal cul ati on does not nean that the Court woul d consi der
the hol der of the claimto have standing or that the hol der woul d
be entitled to any distribution froma chapter 13 estate. See In
re Luna, No. 13-99-13304 SS, Meno Opinion (Bankr. D. N.M Apri
12, 2000)(Creditor who files untinely claimhas no standing in
chapter 13.)

Page -10-



$96, 931. 08 for Internal Revenue Code Section 6672 liability, and
a $10,000 estimated liability for an unfiled 1998 income tax
return. This |eaves $163,887.43 in presunptively noncontingent,
l'i qui dat ed debt 12,

Debtors’ first argunment, that they do not “owe” a debt to

the Garcia Creditors, was also an issue in Matter of Knight, 55

F.3d 231, 234 (7" Cir. 1995). Referring to the definitions of
debt and claim and noticing that “debt” was virtually synonynous
with “clainf, the Seventh Circuit concluded that a disputed claim
was neverthel ess a debt to include in the section 109(e)

requi renents. 1d. This Court agrees.

“Nei ther the debtors or the Garcia Creditors focused on the
other clains in the case, and consequently did not address the
i ssue of whether the Internal Revenue Service's claimwas
contingent or |iquidated, or in what anount. The Court would
find that the debt is not contingent. See footnote 13 bel ow.
Because the face of the claimlists $106,931.08 as an “esti mated
liability”, the Court will tentatively, for the purpose of this
opinion, find it unliquidated. However, if the Service could
denonstrate a | ogical basis for the calculations the debt may
very well be liquidated. See text at pages 12-14 below. See
also United States v. Dallas, 157 B.R 912, 913 (S.D. Al.
1993) (Di sputed claimfor I RC 86672 penalty tax was |iquidated for
pur poses of 8109(e).); Lamar v. United States (In re Lanmar), 111
B.R 327, 329 (D. Nv. 1990)(“A definite sum of noney is owed by
the Debtor to the IRS unless and until the Debtor proves
otherwi se.” (Holding that | RC 86672 penalty tax was |iqui dated
for 8109 purposes.)); Mazzeo v. United States (In re Mazzeo), 131
F.3d 295, 304 (2™ Cir. 1997)(State tax liability of person
responsi bl e for enpl oyee wi thhol ding taxes is not contingent or
unl i qui dat ed.)
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The Bankruptcy Code does not define the terns “contingent”
or “liquidated.” Instead, those definitions come fromthe case
| aw i nterpreting various sections of the Code.

“[ A] contingent debt is ‘one which the debtor will be called
upon to pay only upon the occurrence or happening of an extrinsic

event which will trigger the liability of the debtor to the

alleged creditor.”” Fostvedt v. Dow (In re Fostvedt), 823 F.2d

305, 306 (9" Cir. 1987)(citing Brockenbrough v. Conmi ssioner, 61

B.R 685, 686 (WD. Va. 1986)). A debt is noncontingent when al

of the events giving rise to liability for the debt occurred

prior to the debtor’s filing for bankruptcy!*. Mazzeo v. United

States (In re Mazzeo), 131 F.3d 295, 303 (2™ Cir. 1997). The

fact that a debtor m ght have counterclains, setoffs, affirmtive
defenses, or mtigating circunstances does not nake a claim
contingent because it “does not obviate the basic claimor negate

the fundanental right to paynent on the claim” 1nre dark, 91

B.R 570, 575 (Bankr. D. Co. 1988). The debtors’ liability to
the Garcia Creditors is not contingent; on the day they filed
their petition all events that would have triggered d obal’s

liability, and therefore debtors’ liability, had occurred

BFor this reason, the Court would find that the IRS claimin
this case is not contingent. It is for taxes accrued before the
filing of the case.

“The debtors, while disputing that the Garcia creditors are
owed over $650,000, do admit in their May 8, 2000 brief that
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A debt is “liquidated” if the amount of the debt is “readily

determnable.” Slack v. WIlshire |Insurance Conpany (In re

Slack), 187 F.3d 1070, 1073 (9" Gir. 1999). The United States
Court of Appeals for the Ninth Circuit found that a debt is
“readily determinable” if it requires only “a sinple hearing to
determ ne the anmount of a certain debt” as opposed to an
“extensive and contested evidentiary hearing in which substanti al
evi dence may be necessary to establish amounts or liability.”
Id. at 1073-74. The United States Bankruptcy Appellate Panel of
the Eight Circuit expressed a different perspective: “the key
factor in distinguishing Iiquidated fromunliquidated clains is
not the extent of the dispute nor the amount of evidence required
to establish the claim but whether the process for determning

the claimis fixed, certain, or otherwi se determ ned by a

specific standard.” Barcal v. Laughlin (In re Barcal), 213 B.R
1008, 1014 (8" Cir. B.A P. 1997). Under Barcal, the calculation
process may be time-consumng and difficult, but if the anpount

can be determ ned by reference to a specific standard it results

inaliquidated claim Gaertner v. MGrry (In re MGarry), 230

there were “actual |oans nmade in late 1996 and early 1997 of
approxi mately $442,650" and that approximately $168, 000 was
repaid. In effect, the debtors dispute the significance of these
facts; see e.qg., the argunent on page 3 of the debtors’ May 18
brief. The resulting figure, $274,650, together with the

$163, 887. 43 (see page 10), totals $438,537.43, easily in excess
of the section 109 limt.
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B.R 272, 275-76 (Bankr. WD. Pa. 1999)(citing Barcal, 213 B.R

at 1014). See also United States v. Verdunn, 89 F.3d 799, 802

(11*M Cir. 1996)(“A liquidated debt is that which has been nade
certain as to amount due by agreenent of the parties or by
operation of law. .. If the amount of the debt is dependent,
however, upon a future exercise of discretion, not restricted by
specific criteria, the claimis unliquidated.” (Citations
omtted.))

The concept of liquidation relates only to the anount of
l[iability, not to the existence of the liability. Verdunn, 89
F.3d at 802 n.10. Thus, even if a debtor disputes the existence
of liability, if the debt is calculable with certainty, the debt

is liquidated. Slack, 187 F.3d at 1074-75. See also Matter of

Kni ght, 55 F.3d at 235 (fact that debtor contested a claim and
denied it even existed, did not renpbve it as a claimunder 109(e)

or render it unliquidated) and Mazzeo, 131 F. 3d at 305 (“The Code

uses both ‘unliquidated” and ‘disputed” in its definition of
‘claimi; torule that a claim... is unliquidated whenever it is
di sputed would be to render the term ‘unliquidated nere

surplusage.”) But see In re Lanbert, 43 B.R 913, 921 (Bankr. D

U. 1984)(“If there arises a dispute as to the underlying
liability of the debtor, then the entire debt is unliquidated
until the liability is determ ned by a court of conpetent
jurisdiction.”)(mnority view).
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The Garcia Creditors’ clainms in this case are contract
clains®. Little nmore would be required to determ ne the anmount
due than exam ning the contract, calculating interest, exam ning
t he paynment history, and conmputing the remaining bal ance. The
affirmati ve defenses raised by the debtors nay be nore invol ved
and require sone discretion, but the existence of an affirmative

def ense does not render a clai munliquidated®. Under the

®This fact alone would |l ead nmany courts to find that the

claimwas liquidated. See e.qg., In re Pennypacker, 115 B.R 504,
505 (Bankr. E.D. Pa. 1990)(“The majority of courts that have
considered this issue have held ... that debts of a contractua

nature, even though disputed, are |iquidated.”)

A majority of courts addressing the issue have found that
if a debtor asserts an affirmative defense or counterclaim the
I i qui dated amount of the debt does not becone unli qui dated, nor
is it reduced, on account of the defense or counterclaim See
Syl vester v. Dow Jones and Conpany, Inc., 19 B.R 671, 673 (9'"
Cr. B.AP. 1982); Mitter of DeBrunner, 22 B.R 36, 36-37 (Bankr.
D. Nb. 1982); In re Troyer, 24 B.R 727, 730 (Bankr. N.D. Oh.
1982); Craig Corp. v. Albano (In re Al bano), 55 B.R 363, 368
(N.D. Il. 1985); In re Burgat, 68 B.R 408, 411 (Bankr. D. Co.
1986); In re Crescenzi, 69 B.R 64, 65-66 (S.D.N. Y. 1986); In re
Kauf man, 93 B.R 319, 322 (Bankr. S.D.N. Y. 1988). Conpare
Quintana v. Internal Revenue Service (In re Quintana), 107 B.R
234, 239-40 (9" Gr. B.A P. 1989) aff’'d, 915 F.2d 513 (9" G r
1990) (Chapter 12 debtors’ "“aggregate debt” not reduced by val ue
of counterclaimin conputing eligibility for Chapter 12.) This
treatment of countercl ainms appears el sewhere in the code. For
exanpl e, under section 362, which is designed to provide a speedy
remedy, counterclains are generally not tried. See Gella v.
Sal em Five Cents Savings Bank, 42 F.3d 26, 33 (1 Gr.
1994) (“The statutory and procedural schenes, the |egislative
hi story, and the case law all direct that the hearing on a notion
tolift the stay is not a proceeding for determning the nerits
of the underlying substantive clains, defenses, or counterclains.
Rat her, it is analogous to a prelimnary injunction hearing,
requiring a speedy and necessarily cursory determ nation of the
reasonabl e |ikelihood that a creditor has a legitimte claimor
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“sinple hearing” inquiry of Slack, the “process” inquiry of
Barcal, or the “specific criterial/lack of discretion” inquiry of
Verdunn, the Court nust find that the debts owed to the Garcia
Creditors in this case are |iquidated',

Therefore, the Court finds that the Garcia Creditors’ clains
are noncontingent, |iquidated debts that should factor into the

section 109(e) eligibility calculation. The case should be

lien as to a debtor’s property.”); In re Quality Electronics
Centers, Inc. 57 B.R 288, 290 (Bankr. D.N.M 1986) (relief from
stay proceedings limted to whether the noving creditor has a
colorable claimto a perfected security interest); Vastola v.
MIlks, 14 B.R 15, 16 (WD. N Y. 1981)(Debtor nay not bring

voi dabl e transfer claimas counterclaimto notion to lift
automatic stay.) Section 303 is also supposed to provide an
expedi ted decision on an involuntary petition. Chicago Title

| nsurance Conpany v. Seko Investnent, Inc. (In re Seko

| nvestnent, Inc.), 156 F.3d 1005, 1008 (9'" Cir. 1998) cert.
denied, 119 S. Ct. 1458 (1999)(“[T] he existence of a counterclaim
agai nst a creditor does not automatically render the creditor’s
claimthe subject of a ‘bona fide dispute.” So long as the
petitioning creditor has established that there is no dispute
regarding the debtor’s liability on the creditor’s claim the
creditor has standing under section 303(b).”). But a claimor
def ense of recoupnent (rather than nmere setoff) m ght be
perm ssi ble to defend against an involuntary petition. 1d. at
1008-09. And see Bankruptcy Rule 1011(d): “A claim against a
petitioning creditor may not be asserted. . . except for the
pur pose of defeating the petition.” But even treating Debtors’
defenses, that the | oans which are the basis of the Garcia
Creditors’ claimare void or were released, as nore simlar to
recoupnment than setoff, does not make the clains contingent or
unligi dated for purposes of the statute.

"The fact that the debtors may only be guarantors of
G obal s debts, and that there may be an uncertainty in how nuch
G obal will pay, also does not render the debt unliquidated. See
Fostvedt, 823 F.2d at 306.
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di sm ssed or converted!® to a chapter for which the debtors are
el i gi bl e.

For the reasons set forth above, the Court will enter an
Order allowing the debtors to convert or dismss their case
within ten days?. |If the debtors do neither in that tine, the

Court will enter an Order of Di sm ssal.

mj{ Kig;yﬁffiffn_mj__

Honor abl e Janmes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the |isted counsel
and parties.

8 The overwhel ming weight of authority is thus squarely in
favor of allow ng conversion [by an ineligible Chapter 13
debtor].” Federal Deposit Insurance Corporation v. Wnberg (In
re Wenberg), 94 B.R 631, 636 (9" Cir. B.A P. 1988) aff’'d, 902
F.2d 768 (9'" Cir. 1990)(quoting In re Tatsis, 72 B.R 908, 911
(Bankr. WD. N C 1987).)

¥The debtors received a discharge in case 7-95-10384 MNA,
which was filed February 10, 1995, so presumably woul d not
receive a discharge in this case if it were a chapter 7. See 11
US C 8§ 727(a)(8).
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Attorney at Law
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Attorney at Law

PO Box 25565

Al buquer que, NM 87125-5565
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APPENDI X A

Creditor Amount Type

1. Charl es Pariseau $40, 447. 95 | Unsecur ed

2. Pel i 436. 08 | Unsecur ed

3. Sandi a Safe & Lock 582.51 | Unsecur ed

4, R&E Sanchez 5'" Famly 3, 900. 00 | Unsecured

5. New Mexi co Dept. of Labor anended by 20.

6. R&E Sanchez 5'M Family 5, 850. 00 | Unsecured

7. Ki nko’ s 483. 62 | Unsecur ed

8. Charl es Pecsok anended by 17.

9. I nternal Revenue Service anended by 14.

10. Areri can Express 896. 51 | Unsecured

11. Factor Plus, Inc. 228, 000. 00 | Secured in
unknown anount 2°

12. Vincent J. Garcia 665, 199. 03 | Secured in
unknown anount

13. Dani el Apostal on 665, 199. 03 | Secured in
unknown anount

14. I nternal Revenue Service 109, 550.20 | Priority

1,034.17 | Unsecur ed

15. New Mexi co Taxation 1, 457. 60 | Unsecur ed

16. Nova El ec. Materials 2,433.22 | Unsecured

17. Charl es Pecsok anended by 18.

18. Charl es Pecsok 102, 414. 83 | Unsecur ed

19. Astec Anerica, Inc. 5,231.82 | Unsecured

20. New Mexi co Dept. of Labor 6, 126. 14 | Secur ed

2But see footnote 2 above.



