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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
NANCY DAVI S,
Debt or . No. 13-98-11047 R

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
ORDER ON MOTI ON FOR RELI EF FROM STAY FI LED
BY NEW MEXI CO EDUCATOR' S FEDERAL CREDI T UNI ON

This matter cane before the Court on January 20, 1999, to
consider the Motion for Relief fromA Automatic Stay filed by New
Mexi co Educator’s Federal Credit Union (“NVEFCU) and the
objection thereto filed by the Debtor. NVEFCU seeks to nodify
the stay to offset Debtor’s share account against the bal ance due
on its claim For the reasons set forth below, the Court finds
the notion well taken, and it will be granted.

FACTS

1. Debtor filed her Chapter 13 Proceedi ng on February 20, 1998.

2. The original Schedule B shows no checki ng, savings or other
deposits.

3. The Schedule D lists NVEFCU as a secured creditor for two
personal |oans in the anbunts of $2,520.47 and $1, 148. 56,
secured by a savings account of unknown value. Both |oans
are listed as totally unsecured.

4. Debtor filed her Chapter 13 Plan (“Plan”) on February 23,
1998.

5. Paragraph 3 of the Plan, dealing with secured cl ai ns,
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10.

11.

states:

Secured creditors shall retain their |iens
until any allowed secured clains have been
paid. In the event the collateral is
registered or titled, within ten (10) days of
conpetition [sic] of the paynents to the

Li enhol der herein, the Lienhol der shal

rel ease to the Debtor the registration or
title with the lien thereon rel eased. The
remai nder of the anount owi ng shall be
treated under the provisions of paragraph
3(d)[unsecured nonpriority clains].

The terns of the Debtor’s prepetition
agreenent with the secured creditor shal
continue to apply, except as otherw se
provided for in this Plan or the Confirmation
Order. (Enphasi s added.)

Paragraph 7 of the Plan states:

Avoi dance of Liens
The Debt or hereby MOVES, pursuant to
8522(f) (1) (A and 8522(f)(1)(B), to avoid the

judicial lien or non-purchase noney security
interest held by the follow ng creditors:
N A.

Nowhere in the Plan is NVEFCU nentioned by nane.

NMVEFCU filed a proof of claimon March 18, 1998, setting

forth a secured claimin the anount of $1,174.90 plus an

unsecured cl aimof $3,960.28, both “plus interest.”

Attached to the proof of claimare the | oan applications and

a “Disclosure Statenent and Agreenent” that grants a

security interest in all present and future deposits.

The Debtor’s Statement of Intention, filed March 25, 1998

does not nmention NVEFCU s claimor collateral.

The Pl an was confirmed by order entered March 27, 1998.

On April 7, 1998, Debtor anended her exenptions to claim
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12.

13.

14.

15.

16.

“Deposits of noney with banks” exenpt in the anount of

$1, 819 under 11 USC 8522(d)(5).

No objections were filed to the claimof exenption.

On April 13, 1998, the standing Chapter 13 Trustee filed a
“Motion for Clarification and Notice” requesting that the
court clarify the treatnent of NVEFCU s proof of claim
because the Plan had no provision to pay the claimeither

t hrough the plan or outside the plan. Neither Debtor or
NMVEFCU responded to this notion; no order was ever entered
clarifying the treatnent.

On Cctober 30, 1998, NMVEFCU filed its notion for relief from
stay, seeking to offset $1,819 in Debtor’s share account

agai nst its debt of $2,530.

Debt or objected, stating that 1) the funds are exenpt, 2)
the Plan was confirnmed, 3) NVEFCU had an affirmative duty to
seek offset before confirmation, and 4) the right of setoff
was extingui shed by confirmation.

Schedul e B has not been anended to list the deposit as an

asset.

CONCLUSI ONS OF LAW

1

2.

This is a core proceedi ng under 28 USC 8157(b)(2)(A), (B)
(G, and (K
Bankr upt cy Code Section 1327 provi des:

Ef fect of confirmation
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3.

4.

(a) The provisions of a confirmed plan bind
t he debtor and each creditor, whether or not
the claimof such creditor is provided for by
t he plan, and whether or not such creditor
has objected to, has accepted, or has
rejected the plan.

(b) Except as otherwi se provided in the plan
or the order confirmng the plan, the
confirmation of a plan vests all of the
property of the estate in the debtor.

(c) Except as otherwi se provided in the plan
or in the order confirmng the plan, the
property vesting in the debtor under
subsection (b) of this section is free and
clear of any claimor interest of any
creditor provided for by the plan. (Enphasis
added.)

Bankr upt cy Code Section 1325 provides, in part:

Confirmation of plan

(a) Except as provided in subsection (b), the
court shall confirma plan if -

(1) The plan conplies with the provisions of
this chapter and with the other applicable
provisions of this title;...

(5 wth respect to each all owed secured
claimprovided for by the plan -

(A) the holder of such claimhas accepted the
pl an;

(B)(i) the plan provides that the hol der of
such claimretain the lien securing such
claim and

(1i) the value, as of the effective date of
the plan, of property to be distributed under
the plan on account of such claimis not |ess
than the all owed anmount of such claim or

(© the debtor surrenders the property
securing such claimto such hol der. (Enphasis
added) .

A claimis “provided for” when the plan “makes a provision”

for,

S.Ct.

“deals with” or “refers to” a claim Rake v.

Wade,

2187, 2193 (1993).
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Debtor’s plan did not specifically “provide for” NVEFCU s
claim

The plan generally provided for the sane treatnent of al
secured clains, nanely retention of liens until paid, and
that prepetition agreenent woul d continue to apply.

The Order of Confirmation is res judicata of any issue

actually litigated or necessarily determned, In re lvory,

70 F.3d 73, 75 (9" Cir. 1995), including whether the plan

conplies with section 1325. 8 Collier on Bankruptcy,

11327.02[ 1][c] (Lawence P. King ed., 15'" ed. rev. 1998).
Therefore, the Confirmation Order in this case is res
judicata of the treatnment of secured clains, including
NMVEFCU s.  And, that treatnment nust have conplied with
section 1325; nanely, NVEFCU necessarily retained its |ien,
and the claimand lien passed through confirmation

unscat hed. See Matter of Pence, 905 F.2d 1107, 1110 (7th

Cir. 1990)(unless lien avoided it remains intact).

The Debtor argues that the case of Inre Wlde, 85 B.R 147

(Bankr. D. N.M 1988) should apply to cancel NVEFCU s off set
ri ghts because the collateral is exenpt. In Wlde the Court
refused to allow setoff of a chapter 7 debtor’s exenpt
property. 1d. at 148. This case however is a chapter 13
proceedi ng, and the Confirmation Order binds the debtor as
well as the creditor to the treatnent in the plan. 11
U.S.C. § 1327(a).
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10.

11.

Even if WIlde applied, no action was taken by debtor to
avoid the setoff lien before confirmation, so it passed
t hrough confirmation.

Debt or al so argues that under the reasoning of In re

Continental Airlines, 134 F.3d 536 (3¢ Cir. 1997), the

failure to assert offset before confirmation extingui shes
the right. 1In that case, however, the creditor first
asserted its secured claimand right to offset in an anended
proof of claimfiled after the confirmation of the plan.

Id. at 537-38. In this case, NVEFCU filed its claimand set
forth its secured status before confirmation. Debtor also

cites In re Lykes Brothers Steanship Co., 217 B.R 304

(Bankr. M D. Fla. 1997) as requiring action on the part of
the creditor before confirmation. |In that case, however,
the plan specifically classified creditors having of fset
rights and explicitly extinguished those rights in the plan.
Id. at 307. In this case the plan preserved NVEFCU s
rights. And, in any event, if the debtor were seeking to
nodi fy or elimnate NVEFCU s rights, NVEFCU woul d be
entitled to nore explicit notice of the treatnent proposed

for its claimunder the plan. See generally Reliable

El ectric Co. Inc. v. Ason Construction Conmpany, 726 F.2d

620, 623 (10" Cir. 1984)(Due process does not allow
substantial inpairnent of a creditor’s claimunder a
confirmed chapter 11 plan wi thout reasonable notice and an
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opportunity to be heard in the confirmation process.) In
this case all docunents and pl eadi ngs up through
confirmation gave no notice to NVEFCU that its |lien would be
avoided. It was only after confirmation that the debtor
attenpted to exenpt the property and avoid NVEFCU s rights.

12. In summary, the Court finds that the status of the
collateral as exenpt is not relevant to the treatnent of
NMEFCU s cl ai munder the confirned plan; the Court further
finds that the confirnmed plan did not extinguish NVEFCU s
of fset rights; the Court finds no affirmative duty on the
part of NVEFCU to assert offset before confirmation given
the fact that the plan did not propose to extinguish those
rights.

| T 1S THEREFORE ORDERED that the Mdtion for Relief from Automatic

Stay is granted.

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, nailed, or delivered to the Janes Nye and
WIIl Jeffrey.
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