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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF NEW MEXI CO

Aerk’s Mnutes

Bef ore the Honorabl e Janes Starzynski

Janes Burke, Law O erk
Jill Peterson, Courtroom Deputy

**Hearing was Digitally Recorded

Dat e:
SEPTEMBER 2, 2005

In Re: Paulo R gg and
Jodie Rigg

Oal ruling on confirnation

Debt ors: Ron Hol nes
Trustee: A DeBois

Case 13-05-10673 SA

TI ME STARTED: 11: 04 TI ME ENDED:

Summary of Proceedi ngs:

Confirmati on deni ed.

Debtors to file preconfirmation nodification.

NOTES OF CRAL RULI NG ATTACHED.

11: 36

Exhi bits

Test i nony



Rl GG 05- 10673 Sept enber 2, 2005
Ruling on Confirmation of Plan

1334 and 157; core; 7052

Al'low a preconfirmation nodification of the plan and filing
amended schedules I and J and noticing out the preconfirmation
nmodi fication of the plan (“anended plan”).

This is a six-person famly; the children are 12, 10, 8 and 6.
Ms. Rigg is no |longer enployed outside the hone; M. Rigg is
enpl oyed at Los Al anbs and has take-honme pay of $6885 per
month. Schedules | and J filed with the petition showed

di sposabl e i nconme of $1990 per nonth. The plan that was

noti ced out commits $1990 per nonth for 36 nonths to the
trustee for distribution. At the confirmation hearing the
Debtors presented a revi sed expense part of the budget (Ex A).
The nmonthly expenses on Ex A are $5598.91 (say $6m, | eaving
di sposabl e i ncone of $1285/nonth, a significant percentage
decrease fromthe first budget and plan. (The original budget
i ncluded inconme and expenses for a rental property that has
since been given up, and Ms. Rigg will no | onger be working as
a substitute teacher for APS.)

The Debtors argue that this is a good faith plan — and in
particular a good faith budget scal ed down from what the
debtors were spending prepetition — that ought to be approved
because it represents the Debtors’ reasonably best efforts to
cut back on their expenses in order to pay a dividend to
creditors while at the sane tine allowing themto spend a
reasonabl e ampbunt on the necessities and sone small er amounts
on non necessities. They argue anong ot her things that the
rent they pay is relatively low, they only drive one car (a
van which they have used the chapter 13 case to wite down and
pay for over tinme), and they have no specific budget itemfor
the children’ s birthdays and Xmas. The trustee argues that

t he Debtors should not be allowed to present one budget at the
begi nning of the case and then another when it conmes to
confirmation. The Trustee al so argues that the expense part
of the budget is sinply too “fat” (ny ternm). And the trustee
poi nts out that nore than 80% of the unsecured debt is

nondi schar geabl e student | oan debt, so that the Debtors are
doi ng thensel ves a big favor by paying off as nmuch of that
debt as they can, unlike dischargeabl e unsecured debt.

VWhat this case calls on me to do is in essence determ ne what
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is a reasonabl e budget in these circunmstances. But first |
need to address the Trustee’s reasonable concern about a “nore
accurate” expense budget being presented at the trial on
confirmation than appears in the original schedules.

First, and nore inportant for other cases, | don't find that
it is bad faith or a reason to refuse confirmation nerely
because the Debtors’ nunbers are refined or even corrected for
pur poses of a hearing. No doubt the Debtors have an
obligation to be accurate the first tinme and every tinme in
schedul es, SOFA, exhibits, testinony, etc. Whol esal e changes
to a budget, or schedules, SOFA, etc., may suggest, w thout
further explanation, that the debtors and/or their counsel are
not being conpletely honest or careful enough. However, |
also think there is a rule of materiality, so that a small

m st ake unintentionally made should not be a problem

More inportant, there is a rule of practicality. Wen the
debtors and their counsel are first preparing schedul es and
SOFA, they need make only reasonable efforts at being
accurate. To require debtors and counsel to ensure accuracy
down to the last penny or teacup would inpose a burden so
exacting that filing would be virtually inpractical. A test
of “the |ast penny and | ast teacup” is not of course what the
trustee is arguing for. She is nmerely arguing that debtors
and counsel should get it right the first tinme. And they
shoul d. But requiring sonmething close to perfection also
requires so nuch work that a filing becones econom cally

i npossi ble. Pointing out that debtors and counsel have sone
| eeway for reasonable (and unintentional) error illustrates
that often errors will not make any difference whatever in the
adm nistration of the estate, the return (if any) to
creditors, and the integrity of the judicial process. If the
debtors were lying to begin with, that should be dealt with
for what it is — lying under oath. |If the debtors were not

I yi ng but made m stakes that materially msled the trustee or
creditors, that problem should also be dealt with in a way
that tailors the solution to the problem which could include
not allow ng amendnents. |If the debtors were not |ying (or
being reckless with the truth) and if no prejudice results
fromthe m sstatenment of nunmbers, and if the figures are
material to what is going on in the case, then the figures
need to be fixed and everyone nove forward.

In addition, the fact of the matter is that not everything can
be can be anticipated at the beginning of a case; it is often
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only in hindsight that parties need to focus on specific
figures and facts. If it turns out that a specific set of
nunbers becones the focus of litigation and further

exam nati on of the nunmbers shows an error, then the figures
need to be corrected and the corrected figures made avail abl e
to the other parties (and filed) as soon as reasonably

possi ble. However, and this is inportant, letting the trustee
(or any other party) know only during the hearing that there
is a different expense schedul e m ght easily prejudice the

ot her side, and in cases other than this one could easily
serve as a basis for not allow ng the revised expense schedul e
to be used at the hearing due to surprise. In turn, of

course, that could |lead to nonconfirmation of the plan, and
possi bl e conversion or dism ssal.

Second, | accept that Ms. Rigg made an honest nistake in

cal cul ati ng expenses based on a bi weekly purchase schedul e
(due to M. Rigg getting paid on a biweekly basis) rather than
nonthly. And | al so accept that Ms. Rigg was acting
sufficiently carefully at the outset in trying to figure out
what her budget was when the schedules were filed originally,
and that no one in this particular case is significantly
prejudi ced by the use of Ex A (the so-called “sharp penci
budget”) to set out the Debtors’ expenses. (In this instance,
the Trustee graciously did not object to the adm ssion of the
exhi bit; had she done so, it is entirely possible that Ex A
woul d never have made it into the record. And | also would
probably have precluded Ms. Rigg fromtestifying to the
contents of the exhibit as well.)

So, on to the nerits. To begin with, there is nothing in the
Code that | can see that says the Debtors should not be able
to use chapter 13 if nost of their debt is nondi schargeabl e.
The hol ders of dischargeable clains will certainly benefit by
receiving at |east partial paynment on their claims. So wll

t he hol ders of the nondi schargeable clains. And in fact 11
USC Section 1322(b) (1) precludes discrimnating unfairly

agai nst a class of unsecured clains. So that objection is
overrul ed.

As to the budget, nost of the expenses for items such as rent
(itself fairly inexpensive for a famly this size), utilities,
etc. are based on actual 12-nmonth averages and are reasonabl e.
And having only one used van | ooks, in this society, alnost
abstem ous. On the other hand, | am all ow ng sone expenses to
stay in the budget only if the Debtors extend their plan
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beyond 36 nonths to pay the creditors anpbunts equal to those
expenses. The expenses that need to be trinmmed or elimnated

in a

36-nonth plan, or are allowed only if the Debtors make up

t hose amounts to the creditors by nore plan paynents, are as
follows (figures are annual anmounts):
Clothing — $5m reduced to $3.5m M. Rigg conceded that they

had already in effect reduced the school year $1200
figure by not buying each child the full conplenent of 5
pants and 7 shirts for the school year, and there is
certainly no need to purchase the sane nunber of itens
for sumrer. Further, five pairs of shoes per child seens
a bit excessive, even taking into account such things as
dance shoes or soccer boots. On the other hand, M. or
Ms. Rigg may well find the need to purchase nore than
$300 each for clothing in the entire year.

Medi cal and dental - $8560 to $7360: Orthodontics is often an

Conbi

optional albeit quite desirable benefit for a person;
however, in the absence of testinmony that the two

chil dren have such severe pal ate or other problens that
the | ack of orthodontics will [eave themin a very bad
way, orthodontia must be considered a |uxury. The budget
is therefore reduced by $1200. The renmmi nder of the
expenses are all allowed; in a sense, chapter 13 requires
me to “take the debtors as they are”, so that, for
example, M. Rigg’'s oddly shaped eye justifies the

$520/ year for special contacts. And the copays and
deducti bles for the health and dental care, and the
anmpunts spent on medications, are also allowed, by the
same token.

ned recreation and children's sports — $6192 to $3792:
Taken al one and in isolation, both these nunbers are
reasonable. And children’ s sports and famly activities
are quite inmportant. However, in |ooking over the entire
budget, contributing the additional $200 per nonth to
payment of creditor clains (especially when nore than 80%
of the extra paynments are benefitting the Debtors because
they go to reduce nondi schargeabl e debt) is also
reasonable. By and large, this is a relatively |large
overall expense budget, especially in this state, which
is a pretty poor state in conparison with the rest of the
country. And the expense budget is probably an
illustration of the “principle of too much” as first
enunci ated by the Tenth Circuit in United States v.

Dol ese, 605 F.2d 1146, 1154 (10'M Cir. 1979). The Debtors
can also find supplenental funds for these activities by
squeezi ng other categories a bit. And of course Debtors
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are also free to make the decision to fund these
activities at their own expense by extending the plan
payments.

Thus, the yearly budget needs to be reduced by the sum of
$5100 (1500 + 1200 + 2400), or $425/nmonth, and the paynment to
the trustee increased by that anount, if Debtors continue to
l[imt their plan to 36 nonths of paynments. This nmeans, for a
36-nont h plan, debtors need now to be paying $1710 to the
Trustee each nonth, instead of the $1990 originally prom sed
and the $1285 that Debtors have since proposed.

Debtors are al so behind sonewhat | ess than two paynents as
measured by the $1990/ nonth. Debtors need to be current under
t he new nunbers as ordered today, or deal with any deficiency
by requesting a noratorium before the next confirnmation

heari ng.

In addition, given that the creditors will be receiving
materially | ess than prom sed originally, the preconfirmation
nodi fication needs to be renoticed to creditors.

RH tdo
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