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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
WAYNE DI CK and
ROSE DI CK,
Debt or s. No. 7-03-18484 S
WATER QUALI TY SERVI CES, | NC.,
Plaintiff,
V. Adv. No. 04-1020 S

WAYNE E. DICK, et al.,
Def endant s.

FI NDI NGS OF FACT AND CONCLUSI ONS
OF LAW FROM TRIAL ON THE MERI TS

This matter canme before the Court for trial on the nerits
of Plaintiff’s Conplaint Objecting to discharge under 11
US.C 88 727(a)(2) and (a)(3). Plaintiff appeared through
its attorneys John Nel son and Barbara Patterson. Defendants
appeared through their attorney Jimmy Craig. This is a core
proceeding. 28 U.S.C. 8§ 157(b)(2)(J).

The Statute

Section 727(a) provides that the Court shall grant a

debt or a di scharge, unless-—

(2) the debtor, with intent to hinder, delay, or
defraud a creditor or an officer of the estate
charged with custody of property under this title,
has transferred, renoved, destroyed, nutil ated, or
conceal ed, or has permtted to be transferred,
renoved, destroyed, nutil ated, or conceal ed —

(A) property of the debtor, within one year

before the date of the filing of the

petition; or



(B) property of the estate, after the date

of the filing of the petition;
[or]
(3) the debtor has conceal ed, destroyed, nutil ated,
falsified, or failed to keep or preserve any
recorded information, including books, docunents,
records, and papers, fromwhich the debtor’s
financial condition or business transactions m ght
be ascertained, unless such act or failure to act
was justified under all of the circunstances of the
case.

11 U.S.C. § 727(a).

Fact s

1. Debt or / Def endant Wayne Di ck was enployed by Plaintiff, a
conpany involved in the water-treatnent business, until
approxi mat el y August or Septenber, 2002, when he received
a two week notice of term nation.

2. On COctober 11, 2002, M. Dick signed a prom ssory note
for the purchase of *“Aqua Dynam cs”, another water
treat ment conpany. The purchase contract provided for a
$15, 000 down paynment and $1,504 per nonth for 42 nonths,
including interest at 8.5% per year. Exhibit 1.

3. On or about October 8, 2002, Debtors opened a bank
account for the business, calling it “Agua Pro” and the
first transaction recorded on the bank statement was on
Oct ober 10, 2002. Exhibit 6.

4. Aqua Pro sal es receipts show ng work done by Aqua Pro

appear in Exhibit 5. They start October 15, 2002, and
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the | ast one is dated February 2, 2003. M. Dick
testified that each sale generated one of these sales
receipts. He also testified that the | ast one he
generated was in February, 2003.

I n Decenber, 2002, Plaintiff sued M. Dick in state court
to enforce a nonconpete covenant.

At this approximate time, M. Dick started keeping two
sets of records, one for cash receipts and one for check
receipts. After this time, M. Dick also gave cash to
his son, who would wite checks on his account for Aqua
Pro expenses. Plaintiff produced no evidence that this
set of records was inconplete or inaccurate.

In the state court lawsuit, Plaintiff’s attorneys sought
and obtai ned some of Aqua Pro’ s sal es receipts.
Testimony of both parties nmakes it clear that Plaintiff
contacted at | east one of Aqua Pro’s custoners.

M. Dick operated Aqua Pro until the state court judge
told himhe could not, which the Debtor believed was
sonetinme in July, 2003.

I n August, 2003, M. Dick destroyed sone of Aqua Pro’s
sales receipts. He testified that because Plaintiff
approached Aqua Pro’s custoners after previously

obt ai ning sal es receipts, he wanted to protect the
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10.

11.

12.

customers from further contact by plaintiff. There is no
evi dence that the informati on destroyed was material or
necessary to an understanding of the overall financial
condition of the business or its transactions.

M. Dick did not destroy any other business records.

Al t hough M. Dick had a rather crude accounting system
for the business, by combining his books for cash
transactions and check transactions he was able to
account for his business receipts and di sbursenents, and
in fact filed inconme tax returns for both 2002 and 2003.
Plaintiff provided no evidence that the returns were

i naccurate, or that M. Dick was substantially unable to
account for mmjor transactions. The Court saw no

evi dence that would show the financial records provided
were m sl eading or falsified.

Agua Pro was not a sophisticated business and did not
need a sophisticated accounting system Total revenues
in 2002 were $2,375, and in 2003 were $44,024. Both
years resulted in net losses. It did not have nmany
custoners, did not carry an inventory, and apparently the
only debt associated with Aqua Pro was M. Dick’s

purchase obligation for the business.
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13.

14.

15.

16.

M. Dick was a believable, but financially

unsophi sticated, w tness.

Rose Di ck was not involved with Aqua Pro. She never
participated in the business or its managenent. She

pl ayed no role in the destruction of the sales receipts.
I n Septenmber, 2003, M. Dick transferred Aqua Pro to his
son for no consideration. M. Dick testified that he
made this transfer because the state court judge told him
to get out of the business. M. Dick first offered to
return the business to the seller, but he did not want
it. M. Dick testified that the assets transferred were
of m nimal val ue, consisting nostly of used water
condi ti oni ng equi pnent and accounts with questionable
value. M. Dick testified that the business did have
custonmers at the time, and his son was going to take care
of these custoners. The Court finds that M. Dick did
not transfer Aqua Pro with the intent to hinder, del ay,
or defraud anyone. The Court also finds that the val ue
transferred was de mninus. There is no evidence that
Ms. Dick was involved in the transfer of Aqua Pro.

On Novenber 7, 2003, M. and Ms. Dick filed a voluntary
chapter 7 petition. On their statenment of financial

affairs they disclosed the transfer of Aqua Pro to their
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17.

son as a “gift” and stated “Court ordered that Debtor
di vest hinmself of water conditioning business - value
unknown. ”

There is no evidence that M. Dick retained any
continuing interest in Aqua Pro after the transfer.
There was evidence that the son paid $200 per nonth to

M. Dick, but that paynent was for space rental

Di scussi on

1.

To deny a discharge under 8§ 727(a)(2)(A) the objector
must show by a preponderance of the evidence that (1) the
debtor transferred, renpved, conceal ed, destroyed, or
mutil ated, (2) property of the estate, (3) within one
year prior to the bankruptcy filing, (4) with the intent

to hinder, delay, or defraud a creditor. Gullickson v.

Brown (In re Brown), 108 F.3d 1290, 1293 (10tM Cir. 1997).

The Court has found that the transfer of Aqua Pro in this
case was not nade with the intent to hinder, delay, or
defraud a creditor. Rather, M. Dick was conplying with
a state court order to divest hinmself of the property.
The full disclosure of the transfer on Debtors’ Statenment
of Financial Affairs further supports the |ack of any
intent to hinder, delay, or defraud creditors. See Cadle

Co. v. Stewart (In re Stewart), 263 B.R 608, 613 (10"
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Cir. B.A P. 2001)(Full disclosure denmonstrates |ack of
fraudulent intent.) There is also no evidence of a
conceal ed, continuing interest in the business.

Di scharge will not be denied under 8 727(a)(2)(A).

To state a prinma facie case under 8§ 727(a)(3), the

obj ector nmust denonstrate that the debtor failed to
mai ntai n and preserve adequate records and that the
failure made it inpossible to ascertain his financial
condition and material business transactions. ln re

Brown, 108 F.3d at 1295; In re Stewart, 263 B.R at 615.

Records need not be so conplete that they state
in detail all or substantially all of the
transactions taking place in the course of the
business. It is enough if they sufficiently
identify the transactions that intelligent
inquiry can be made respecting them

|d. (citing Hedges v. Bushnell, 106 F.2d 979, 982 (10th

Cir. 1939).

The Court finds that 1) due to the small nature of Aqua
Pro’'s business only mniml records were required, and 2)
M. Dick’s records, while unconventional, did allowthe
Court to ascertain the business’ overall financial
condition and material transactions. The evidence
cont ai ns bank statenents, |edgers of cash receipts,

| edgers of check receipts, indications of expenses, and
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filed tax returns. Therefore, M. Dick’s ill-advised?!
destruction of certain records, in the Iong run, was not
such a material factor that the Court should deny

di scharge. Discharge will not be denied under 8§

727(a) (3).

Concl usi on

The Court will enter a judgnent for the Defendants,
di sm ssing this adversary proceeding with prejudice, and

ordering the Clerk to enter discharge for the Debtors.

5

! fl,ir-_;@;rﬁ&

Honor abl e James S. Starzynski
United States Bankruptcy Judge

! The record before this Court does not indicate whether
M. Dick destroyed the sales receipts after an Order by the
state court, or after receipt of a discovery request, or
sinply on a whim  Although the Court is entering a discharge
in this bankruptcy, and the Dicks’ liability to Plaintiff wll
be di scharged, this Opinion should not be construed as any
limtati on whatsoever on the state court’s inherent ability to
deal with any issues related to the admtted destruction of
potential evidence in the lawsuit that was pending before it.
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| hereby certify that on January 12, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the listed counsel and/or parties.

John Nel son

PO Box 700

Roswel |, NM 88201-0700
Marion J Craig, |11

PO Box 1436
Roswel |, NM 88202- 1436

%mimv
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