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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
PATRI CI A CULLEY,
Debt or . No. 7-01-18446 SR
PATRI CI A CULLEY,
Pl aintiff,
V. Adv. No. 03-1371 S

ALLSUP' S CONVENI ENCE STORES, INC., et al..
Def endant s.

VEMORANDUM OPI NI ON

This matter came before the Court for trial of
Plaintiff’'s Conplaint of Violation of Permanent Stay
(“Conpl aint”) against Allsup’s Conveni ence Stores, Inc.
(“Al'l sup’s”) and G en Castleberry (“Defendant” or
“Castl eberry”). For the reasons stated, judgnent will be
grant ed agai nst Castleberry and the Conplaint dismssed as to
Al |l sup’ s.

Plaintiff appeared through her attorney Law Ofices of R
Matt hew Bristol (Matthew Bristol). Allsup’s appeared through
its attorneys Tatum & McDowel | (Janes F. McDowell, I11) and
Rodey, Di ckason, Sloan, Akin & Robb, P.A (James A. Askew).
Def endant appeared through his attorney Martin & Lara (WT.
Martin, Jr.). The Conpl aint seeks danmages from defendants in
t he amount of wages garni shed post-discharge, the fees
associated with the garnishments, attorney fees and costs,

punitive damages, a finding of contenmpt, fines, and any ot her



appropriate relief. This Court has jurisdiction over this
adversary proceeding pursuant to 28 U S.C. 8§ 1334 and the
United States District Court for the District of New Mexico's

Adm nistrative Order 84-0324 (D. NNM WMarch 19, 1992)

(referring all cases under Title 11 and all proceedi ngs
arising under Title 11 or arising in or related to Title 11 to
t he Bankruptcy Court), and 11 U. S.C. 88 524 and 105. This is
a core proceeding. 28 U S.C. § 157(b)(2)(A), (E) and (O.

See also Muntain States Credit Union v. Skinner (In re

Skinner), 917 F.2d 444, 448 (10'" Cir. 1990) ( Cont enpt

proceedi ngs arising out of a core nmatter are also core

matters.)

EACTS

1. Plaintiff and Defendant were married in June, 1996, and
di vorced by a final decree entered in the Fifth Judicial
District Court case DM 99-264 on August 19, 1999. Ex. E.

2. During the marriage, Plaintiff was a victim of donestic
viol ence. On August 15, 1999, Defendant repeatedly
punched Plaintiff in the face, fracturing her cheek and
nose. Plaintiff filed a crimnal conplaint concerning
this incident. This was not the first conplaint.

3. The divorce decree incorporates a marital settl enment

agreenment (“MSA”)(Ex. C.) Under the MSA, Plaintiff was
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to pay 1) the balance owed on a 1989 Cutlass, 2) the

bal ance of $7,693.46 owed on a USA credit card, and 3)
all her nedical bills.

After the divorce, the physical abuse continued. 1In 2001
Def endant pushed Plaintiff through a wi ndow, severing an
artery, nerves and tendons in her arm

Plaintiff nade paynments per the MSA and, by Decenber,
2001, believed she had paid all amounts required. At
that time, she also believed she owed no ot her

obl i gati ons to Defendant.

Plaintiff filed a voluntary chapter 7 bankruptcy in the
District of New Mexico on Decenmber 21, 2001. The Court
fixed February 2, 2002 as the date for the first neeting
of creditors, which was to take place in Roswell, New
Mexi co. The notice also stated that there appeared to be
no assets available for distribution to creditors and
instructed that no proofs of claimshould be filed at
that time. The notice also set the deadlines for filing
conpl aints objecting to discharge under 11 U S.C. 8727 or
obj ecting to dischargeability under 11 U.S.C. 88
523(a)(2), (4), (6) and (15) for April 22, 2002.
Plaintiff believed Defendant was paid in full so did not

list himas a creditor in the bankruptcy.
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10.

11.

12.

13.

At trial, Plaintiff testified that she told Defendant
that she had fil ed bankruptcy before she attended the
first meeting of creditors in Roswell on February 2,
2002. This testinmony was not chall enged on cross

exam nati on. Def endant’ s testinony on this point was
internally inconsistent, and conpletely disproved by the
attachment to Exhibit F, discussed below. And, at

cl osing argunent, Defendant’'s attorney conceded t hat

Def endant was probably orally informed, but then
reiterated the (undisputed) fact that Defendant never
received notice in witing fromthe Court. The Court
finds that Plaintiff told Defendant that she had filed
bankruptcy before February 2, 2002.

On February 21, 2002, the Chapter 7 Trustee filed a
report of no distribution and abandonnment of assets.

No creditors filed conplaints under 8 727 or 8 523.

The Court entered Plaintiff’s discharge on April 30, 2002
and cl osed the bankruptcy case.

Def endant clainms that Plaintiff owed himabout $2,900 in
May, 2002.

On May 20, 2002, Defendant filed a “Mdtion to Enforce” in
DM 99-264, with a two-page |letter attached cl ai m ng that

Plaintiff owed himabout $2,900, and asking the court to
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order Plaintiff to pay $100 per nmonth to his attorney
until the balance was paid. Ex. F. The letter also
states that Plaintiff had filed bankruptcy?.

14. Presumably the state court set a hearing on the Mdtion to
Enf orce, because the record contains a “Sheriff’s Return
of Service”, Ex. G that states the Sheriff served a
notice of hearing on Plaintiff on May 23, 2002. The
record in this case does not contain the actual notice of
t hat heari ng.

15. On May 31, 2002, Defendant filed another “Mdtion to
Enforce” in DM 99-264 asking the state court to order
Plaintiff to pay his credit card bills. Ex. H

16. On May 31, 2002, Defendant also filed a “Mdtion for Order
to Show Cause” in DM 99-264 asking the state court to
order Plaintiff to pay $100 per nmonth to his attorney
until the credit card bills were paid2 Ex. |.

17. On May 31, 2002, the state court set a hearing for June

27, 2002. Ex. J.

1'1n discovery, Plaintiff asked Defendant to produce
copies of all docunments he had filed during 2002 and 2003 in
DM 99-264. See Ex. 2, p. 041. Apparently Defendant did not
produce Exhibit F; it does not appear anong Plaintiff’'s
exhibits, but rather is found in Allsup’s exhibits.

2 Apparently this docunent was al so not produced to
Plaintiff.
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18.

19.

20.

21.

The Sheriff served the Mdtion to Enforce, Mdtion for
Order to Show Cause, and Notice of Hearing on Plaintiff
on June 6, 2002. Ex. K L, M

After one of the state court hearings, Plaintiff saw

Def endant outside the courthouse and asked why he was
pursui ng coll ection on debts she did not owe. In her
words, he responded “No, this isn’t about noney.” The

| ogical inference therefore is that Defendant was
bringing Plaintiff before the court nmore in an attenpt to
intimdate or harass her than to collect a debt.

On November 25, 2002, Defendant filed another *“NMotion for
Order to Show Cause” in DM 99-264 asking the Court to

i ssue an Order to Show Cause because Plaintiff had failed
to pay paynments pursuant to the divorce decree and
claimed that Plaintiff was in contenpt of court since
June, 20023 Ex. N

On November 25, 2002, Defendant filed another “Mdtion to
Enforce” in DM 99-264, claimng that Plaintiff was in
contenpt of court for refusing to pay the nonthly

paynments on the credit card. Ex. O

3 Apparently this docunent was al so not produced to

Plaintiff.
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22.

23.

On January 22, 2003, the state court entered an “Order
Regar di ng Enforcenment” which stated that it had conducted
a hearing on June 26, 2002 (unexpl ained, the Notice of
Hearing at Exhibit J set the hearing for June 27, 2002)
at which the parties appeared pro se4 and at which the
Court heard testinony and found: 1) it had jurisdiction
of the parties and subject matter, 2) the parties had
“am cably resolved the issues”, 3) the parties agreed

t hat by June 29, 2002, Plaintiff would reinburse

Def endant for the paynents on the credit card, and 4) the
parties agreed that Plaintiff would make future paynents
to satisfy the credit card debt. The Court then ordered
that 1) Plaintiff will reinburse Defendant on June 29,
2002, for paynents nmade on the card, and 2) Plaintiff

wi |l nmake necessary paynents to satisfy the debt. Ex. P.
On March 21, 2003, Defendant filed another Mdtion to
Enforce in DM 99-264, attaching a two-page letter and
twel ve pages of exhibits. The Mtion sets forth amunts
Def endant clained Plaintiff owed under the terms of the

divorce. Ex. Q

4 Whi |l e Defendant consistently stated that he was pro se

during this entire matter, and his attorney argued this at
closing, this Order states that it was submtted by “Law
Ofices of WT. Martin, Jr., P. A"
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24,

25.

There is nothing in the record that shows that the state
court ever set a hearing on the March 21, 2003, Mdttion to
Enforce or that the Sheriff served the notice on
Plaintiff, or that Plaintiff ever had notice of this
hearing. At trial, she testified that she had no notice
of this hearing.

On June 5, 2003, the state court entered a second “Order
Regardi ng Enforcement” in DM 99-264. It states that the
Court conducted a hearing on May 20, 2003 on the Motion
to Enforce, that Defendant appeared pro se, and that
Plaintiff did not appear. The Order states that the
Court heard testinony, and found: 1) it had jurisdiction
of the parties and the subject matter, 2) the court

resol ved the issues addressed in the Mtion to Enforce,
3) the court ordered Plaintiff to rei mburse Defendant
$847 for paynments he made from April 2002 through March
2003, 4) “[Plaintiff] is also ordered, to pay $2158. 50,
for balance of MasterCard Credit Card.”, 5) the court
ordered Plaintiff to make a one-tinme paynent of $847 +
$2158.50 “i medi ately.” Although the Order made
“findings” that ordered Plaintiff to pay, in fact the
Order contained no decretal portion and did not order

anything. Ex. R The Order does not refer to
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26.

27.

28.

29.

30.

31.

32.

Plaintiff’s bankruptcy or discharge, and makes no

findi ngs that would support a Bankruptcy Code section 523
judgnment or indicate that those factors were considered.
Plaintiff did not appeal or otherw se attenpt to overturn
this Order.

Based on the June 5, 2003, Order, Defendant applied for a
writ of garnishnent directed to Plaintiff’s enpl oyer,

Al'l sup’s, in the anount of $3,005.50. Ex. S.

The state court issued the Wit of Garnishnent on July
17, 2003. Ex. T.

Al I sup’s commenced wi t hhol di ng $105. 62 per week from
Plaintiff's pay, plus a $1.00 garnishnent fee on July 19,
2003. Ex. 4, p. 117.

On July 31, 2003, Plaintiff, through her attorney, filed
a “Notice of Bankruptcy and Permanent |njunction” in DWW
99- 264. Ex. 1-B. Def endant admts receiving it. Ex. 1,
p. 003.

On August 7, 2003, Plaintiff, through her attorney, filed
a “First Amended Notice of Bankruptcy and Pernanent

I njunction” in DM 99-264. Ex. 1-C. Defendant admts
receiving it. Ex. 1, p. 004.

On August 11, 2003, Allsup’'s filed its “Answer by

Garni shee,” answering the wit in full, and stating that
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33.

34.

35.

36.

37.

Plaintiff was an enployee. Allsup’s raised as “Qther

i ssues” Plaintiff’s bankruptcy, her discharge, and the
state court’s jurisdiction over the matter. Ex. U.

On August 19, 2003, Plaintiff’'s attorney wote to

Def endant stating that his claimwas discharged in

Plaintiff’s bankruptcy and “strongly urg[ing]” that he

speak to a bankruptcy attorney. The letter stated that a

continuation of the garnishnment could result in a
contenpt finding in bankruptcy court, and fornmally
demanded that he stop the garnishment. Ex. 1-J.
Def endant admts receiving it. Ex. 1, p. 004.
Plaintiff's enploynment at Allsup’s was term nated around
the end of August, 2003. The term nation was unrel ated
to the garni shnent.

In all, Allsup’s garnished six paychecks for $105.62
each, and took six $1.00 fees, for a total of $639.72.
The | ast paycheck was on August 23, 2003.

Plaintiff testified that to her the amounts garni shed
were significant and caused her to fall behind on bills
such as rent and her car, which she |ost. Any damages,
however, were not quantified.

On October 10, 2003, Plaintiff’s attorney w ote another

letter to Defendant formally demandi ng return of the
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38.

39.

40.

41.

42.

garni shed funds plus his attorneys fees. Ex. 1-K
Def endant admts receiving it. Ex. 1, p. 008.
Despite Defendant’s actual know edge of the bankruptcy
since at | east February 2, 2002, the notices filed in DWW
99-264 giving formal notice of the discharge in July and
August, 2003, and letters fromPlaintiff’'s attorney to
Def endant in August and Cctober, 2003, warning him of
potential consequences of his actions and advising himto
contact an attorney, Defendant failed and refused, and to
this date fails and refuses, to rel ease the garni shnent
or take any steps to return Plaintiff to the status quo.
Def endant never sought a judgnent on the wit of
garni shnent and, to date, Allsup’ s retains the garnished
funds.
The Court takes judicial notice of the Debtor’s nmain
bankruptcy file, Case 7-01-18446-SR, and finds that no
reaffirmati on agreements were fil ed.
The Court found Plaintiff to be credible.
The Court finds that Defendant was not credible. For
exanpl e:

A) During his defense case, Defendant testified that
he acted pro se in enforcing the settlenent. This is

contradicted by the attachment to the May 20, 2002 Motion
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to Enforce, which states Defendant’s | awer sent
Plaintiff a letter on May 6, 2002, and which asks the
court to order paynents to his |lawer. Ex. F.
Simlarly, the May 31, 2002 Mdtion for Order to Show
Cause references the attorney letter and asks the court
to order paynents to his attorney. Ex. |. The Order
Regar di ng Enforcenent entered on January 22, 2003 was
prepared by a law firm The March 21, 2003, Mdtion to
Enforce seeks attorney fees. The June 5, 2003 Order
Regar di ng Enforcenent waives attorney fees.

B) Defendant testified that he had no notice of the
bankruptcy before the garnishment, and if he had notice
he woul d not have garnished but rather would have
contacted an attorney. By the time of the garni shnment
application, July 17, 2003, he already had consulted two
attorneys, as denonstrated by Exhibits F and P. He also
had notice of the bankruptcy since February, 2002. He
also testified that either he or Plaintiff had, at two
prior state court hearings, inforned the state court
j udge of the bankruptcy. Def endant al so testified that
he informed the judge at one of these hearings that his
debt had not been discharged. Defendant’s original

Motion to Enforce, Exhibit F, filed on May 20, 2002
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43.

stated that Plaintiff had filed bankruptcy. Furthernore,
as stated above, the Court finds that Plaintiff inforned
Def endant of her bankruptcy before the February 2, 2002
creditors neeting.

C) Defendant testified that Plaintiff told the judge
about her bankruptcy at the June, 2002 hearing and then
agreed to settle for the full amunt Defendant cl ai ned
due. Plaintiff testified that while she did attend this
heari ng, she never agreed to pay anything and that the
j udge made no findings or orders; rather, he counsel ed
both parties to get attorneys. |In addition, Defendant
testified clearly® that Plaintiff made no paynents to him
after April, 2002. Based on these conflicting
representations, the Court believes Plaintiff and finds
it more likely than not that Plaintiff did not agree to
settle anything or to pay anything.

Plaintiff proved no danmages resulting from anything

Al lsup’s did or did not do. The Court also finds that

Al l sup’s took all the steps that could reasonably be
expected fromit in this situation: it notified the state

court that there was an issue related to Plaintiff’s

> Earlier, Defendant testified alternatively that

Plaintiff had made sonme paynents after the hearing, and that
she had made sonme partial paynents after the hearing.
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44,

bankruptcy. After that, it conplied with the state
court’s orders.

Plaintiff’s uncontradicted testinony was that Defendant
owned his house outright, which had a val ue of $90, 000;

t hat Defendant had i ncome from being a nusician and
songwiter; and that he had royalties fromhis nusic. He
al so owned two vehicles which were paid for, and vari ous

gquantities of nusic equipnent and guitars.

CONCLUSI ONS OF LAW

GENERAL PRI NCI PLES

The Court will first discuss sone general principles

involved in this case, then turn to specific application of

those principles to the case.

1.

Plaintiff brings this suit to enforce her rights under
Bankruptcy Code 8§ 524. That section states, in rel evant
part:

(a) A discharge in a case under this title--

(1) voids any judgnent at any time obtained, to
the extent that such judgnent is a determ nation
of the personal liability of the debtor with
respect to any debt discharged under section
727, 944, 1141, 1228, or 1328 of this title,

whet her or not discharge of such debt is waived;
(2) operates as an injunction against the
comencenment or continuation of an action, the
enpl oynment of process, or an act, to collect,
recover or offset any such debt as a persona
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liability of the debtor, whether or not
di scharge of such debt is waived,;

(b)

(c) An agreenent between a holder of a claimand
t he debtor, the consideration for which, in
whole or in part, is based on a debt that is

di schargeable in a case under this title is
enforceable only to any extent enforceabl e under
appl i cabl e nonbankruptcy | aw, whether or not

di scharge of such debt is waived, only if--

(1) such agreenent was nade before
the granting of the discharge
under section 727, 1141, 1228, or
1328 of this title;

(2) (A such agreenment contains a clear
and conspi cuous statenent which
advi ses the debtor that the
agreenent may be rescinded at any
time prior to discharge or within
si xty days after such agreenent
is filed with the court,
whi chever occurs later, by giving
notice of rescission to the
hol der of such claim and

(B) such agreenment contains a
cl ear and conspi cuous
st atement whi ch advi ses the
debt or that such agreenent
is not required under this
title, under nonbankruptcy
| aw, or under any agreenent
not in accordance with the
provi sions of this
subsecti on;

(3) such agreenent has been filed
with the court and, if
appl i cabl e, acconpani ed by a
decl aration or an affidavit of
the attorney that represented the
debtor during the course of
negoti ati ng an agreenent under
this subsection, which states
t hat - -
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(A such agreenment represents a
fully informed and vol untary
agreenment by the debtor;

(B) such agreenent does not
i npose an undue hardship on
the debtor or a dependent of
t he debtor; and

(O the attorney fully advised
t he debtor of the I|egal
ef fect and consequences of --

(i) an agreenent of the kind
specified in this
subsection; and

(i) any default under such an
agreenment; [and]
(4) t he debtor has not rescinded such

agreenent at any tinme prior to
di scharge or within sixty days
after such agreenent is filed
with the court, whichever occurs
| ater, by giving notice of
rescission to the holder of such
claim

The history, purpose and effects of Section 524 are well

stated in In re Hensler, 248 B.R 488, 491-92 (Bankr. D
N.J. 2000):

Section 524 of the Bankruptcy Code both (1)
voi ds any judgnment of any court that violates
t he bankruptcy discharge, and (2) operates as an
i njunction against the continuation or
comencenment of an action to collect any
di scharged debt. 11 U.S.C. § 524(a)(2); See
also In re Pavelich, 229 B.R 777, 781 (9th Cir.
BAP 1999). Thus, it protects the debtor froma
subsequent suit in a state court by a creditor
whose cl ai m had been di scharged in the
bankrupt cy proceedi ng.

Section 524 anended 8 14f of the Bankruptcy
Act. Under § 14f the effect of a discharge was
to create an affirmative defense that the debtor
could plead in any action brought on the
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di scharged debt. Bankruptcy Act § 14f, added by
Pub. L. 91-467, 8 3, 84 Stat. 991, repeal ed by
Pub.L 95-598. If the debtor failed to
affirmatively plead the discharge, the defense
was deemed wai ved and an enforceabl e judgnent
could then be taken against himor her. See
Househol d Fi nance Corporation v. Dunbar, 262
F.2d 112 (10th Cir. 1958) (debtor waived defense
of discharge by failing to take any action to
set up discharge as a defense in state action).
Thus, section 524 was added to section 14f as
part of the 1978 anendnents to the Bankruptcy
Act in order to confirmthat the discharge
operated automatically. 4 LAWRENCE P. KING ET
AL., COLLI ER ON BANKRUPTCY ¢ 524-13[1] (15th ed.
Rev. 1998).

The House Committee on the Judiciary
expl ai ned the basis for the addition of 8§ 14f as
fol |l ows:

As stated in the report on this neasure by

the Senate Judiciary Committee, the mgjor

pur pose of the proposed legislation is to
effectuate, nmore fully, the discharge in
bankruptcy by rendering it |l ess subject to
abuse by harassing creditors. Under
present law creditors are permtted to

bring suit in State courts after a

di scharge in bankruptcy has been granted

and many do so in the hope the debtor wll

not appear in that action, relying to his
detriment upon the discharge. O ten the
debt or does not appear because of such

m spl aced reliance, or an inability to

retain an attorney due to |lack of funds, or

because he was not properly served. As a

result a default judgment is taken agai nst

hi m and his wages or property may again be
subjected to garnishnment or levy. All this
results because the discharge is an
affirmati ve defense which, if not pleaded,
is waived.
H. Rep. No. 91-1502, 91st Cong., 2d Sess. 1- 2
(1970); 4 LAVWRENCE P. KING, ET AL., COLLIER ON
BANKRUPTCY  524.LH (15th ed. Rev. 1998).

Macysyn repeatedly asserts that the

Hensl ers shoul d be denied the effect of the
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di scharge as they did not object to the
prosecution of the worker's conpensation claim
until after judgnment was entered against them
Macysyn's argunment flies in the face of the

pur pose behind section 524. As stated above,
under 8§ 524(a)(1l) the debtors were not required
to assert the discharge or otherw se object to
t he continued prosecution of the discharged
claimin the subsequent action. This court,
therefore, finds that the debtors are not
personally |iable on the discharged debt as the
state court judgnent is void ab initio as a
matter of federal statute. See In re Pavelich,
229 B.R at 782.

See also In re Melvin, 186 B.R 276, 279 (Bankr. M D.

Fl a. 1994) (“Section 524(a) renders null and void any
judgnment affecting the personal liability of the debtor
obtained in any forum other than the bankruptcy court [on
a di scharged debt]. The purpose of [Section 524] is to
make it absolutely unnecessary for the debtor to do
anything at all in the state court action.”)
“Areaffirmati on agreenent is the only nmeans by which a
di schargeabl e debt nmay survive a chapter 7 discharge.”

Schott v. W/Hy Federal Credit Union (In re Schott), 282

B.R 1, 6 (10 Cir. BAP 2002)(citing In re Turner, 156

F.3d 713, 715 (7t Cir. 1998).) The procedures required
for reaffirmation are very specific and explicitly set
out in Section 524(c). |If the procedures are not

foll owed the debt is not reaffirnmed. See In re Cruz, 254

B.R 801, 815 (Bankr. S.D. N.Y. 2000) (A postpetition
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settl enment agreenment that does not conport with Section

524 is void.); Mckens v. Waynesboro Dupont Enpl oyees

Credit Union, Inc. (In re Mckens), 229 B.R 114, 118

(Bankr. WD. Va. 1999) (Reaffirmation nust be truly
voluntary on the part of the debtor; Section 524(c)’s
requi renents are mandatory and may not be waived by
debtor.); Melvin, 186 B.R at 279 (Postdischarge

prom ssory note did not conply with Section 524 and was
voi d.)

The Tenth Circuit follows the “Conduct Theory” analysis
to determ ne the date on which a claimarises for
bankruptcy purposes. A claimarises on the date of the

conduct giving rise to the claim Watson v. Parker (In

re Parker), 313 F.3d 1267, 1269 (10" Cir. 2002), cert.

deni ed, 540 U.S. 965 (2003). Under the conduct theory it
is generally irrel evant when a cause of action based on
the claimaccrues under state law, or when the claimis

actually due and payable. 1d. See also Pension Benefit

Guarantee Corp. v. Skeen (In re Bayly Corp.), 163 F. 3d

1205, 1209 (10" Cir. 1998) (dicta):

[A] claimby a guarantor against a debtor to
recover post-petition paynents made by the
guarantor on behalf of the debtor under the
terns of a pre-petition guarantee agreenment is
treated as a pre-petition claimunder 11 U S. C
8 502(e)(2), which deals with the allowance and
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di sal | owance of contingent clainms. See 4

Col l'ier on Bankruptcy, ¥ 502.06[3]. The clains
pre-petition status remai ns undi sturbed even if
t he guarantor pays the creditor post-petition.

See also, e.q., Stratton v. Mariner Health Care, Inc. (In

re Mariner Post-Acute Network, Inc.), 303 B.R 42, 45

(Bankr. D. Del. 2003)(Postpetition breach of prepetition
contract results in a prepetition claim)
Section 524 does not create a cause of action for
damages. Conpare 11 U.S.C. 8§ 362(h) (*“An individual
injured by any willful violation of a stay provided by
this section shall recover actual damages, incl uding
costs and attorneys' fees, and, in appropriate
ci rcunstances, my recover punitive damages.") Before
1984, neither section 362 or 524 created a cause of
action for danages. In 1984, Congress anended 11 U.S.C
§ 362 in section 304 of the Bankruptcy Anmendnments and
Federal Judgeship Act of 1984 (BAFJA), PL 98-353, to
i ncl ude subsection (h). BAFJA section 308 al so anended
certain provisions of 11 U S.C. 8§ 524, but did not
provide a simlar remedy for its violation.

Wher e Congress includes particular |anguage in

one section of a statute but omts it in another

section of the same Act, it is generally

presunmed that Congress acts intentionally and

purposely in the disparate inclusion or
excl usi on.
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Russello v. United States, 464 U. S. 16, 23 (1983)(quoting

United States v. Wong Kimm Bo, 472 F. 2d 720, 722 (5"

Cir. 1972)). Therefore, section 524 does not create its
own right of action for its violation.
A bankruptcy discharge is a federal court order. See,

e.d.. Tennessee Student Assistance Corp. v. Hood, 541

U.S. 440, 449 n.4 (2004)(“[A] discharge order under the
Bankruptcy Code ‘operates as an injunction’ against

creditors who comrence or continue an action against a

debtor in personamto recover or to collect a discharged
debt.”)

A creditor that attenpts collection of a discharged debt
is in contenpt of the bankruptcy court that issued the
di scharge, and that court can inpose sancti ons under
Bankruptcy Code 8§ 105. Schott, 282 B.R at 5-6. See

al so Skinner, 917 F.2d at 447 (Bankruptcy courts have

statutory authorization to enter civil contenpt orders.)
In a civil contenpt proceeding, the Court does not focus
on the alleged contemor’s subjective belief that his
actions are appropriate; rather, the Court focuses on
whet her those actions violate a court’s order. Hardy v.

United States (In re Hardy), 97 F.3d 1384, 1390 (1l1lth

Cir. 1996) (quoting Howard Johnson Co. v. Khimani, 892
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10.

F.2d 1512, 1516 (11t" Cir. 1990)); Diviney v. Nationsbank

of Texas, N.A. (In re Diviney), 225 B.R 762, 774 (10t"

Cir. BAP 1998) (“Whether the party believes in good faith
that it had a right to the property is not relevant to
whet her the act was ‘willful’ or whether conpensation

must be awarded.”)(quoting INSLAW Inc. v. United States

(In re INSLAW Inc.), 83 B.R 89 (Bankr. D. D.C. 1988)).

The appropriate sanction for civil contenpt is an award
of costs, attorney fees, and damages caused by the
violation. Skinner, 917 F.2d at 446 (Bankruptcy Court

i nposed sanctions and awarded conpensat ory danmages,
attorneys fees and costs.) and at 450 (Tenth Circuit
found that the Bankruptcy Court’s awards were

“appropriate.”) See also MConb v Jacksonville Paper Co.,

336 U. S. 187, 193 (1949)(“The neasure of the court’s
power in civil contenpt proceedings is determ ned by the
requirements of full renedial relief.”)

If a creditor’s violation is willful, wanton, malicious,
or taken in clear disregard or disrespect of the
bankruptcy | aws, punitive danages nay be awarded.

Vazquez v. Sears, Roebuck & Co. (In re Vazquez), 221 B.R

222, 231 (Bankr. N.D. Ill. 1998)(collecting cases.)
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Reckl ess disregard of a federally protected right is also
sufficient for a punitive damge award. See also
Diviney, 275 B.R at 777 (Creditor’s willful failure to
return vehicle to debtor after |earning of bankruptcy

justified punitive damages); and Knaus v. Concordia

Lunber Co., Inc. (In re Knaus), 889 F.2d 773, 776 (8"

Cir. 1989)(Creditor’s failure to return property to a
debtor after |earning of a bankruptcy constitutes
“egregious, intentional m sconduct on the violator’s
part,” justifying punitive damages.)

A creditor’s action is “willful” if it acts deliberately
with know edge of the bankruptcy petition, regardl ess of
whet her the creditor specifically intended to violate the
stay. Knaus, 889 F.2d at 775; Diviney, 225 B.R at 774,

Cox v. Billy Pounds Mtors, Inc. (In re Cox), 214 B.R

635, 641 (Bankr. N.D. Ala. 1997). A violation is also
“willful” if the creditor has notice of the bankruptcy

and refuses to restore the debtor to the status quo.

Ski nner, 917 F.2d at 450.

In the Tenth Circuit, courts use two different tests to
determine if punitive danages are appropriate in addition
to conmpensatory relief. If the violation is willful or in

reckl ess disregard of the law, punitive damges are
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proper. Diviney, 225 B.R at 777. A creditor is liable
for punitive damages to a debtor if it knew of the
federally protected right and acted intentionally or with

reckl ess disregard of that right. 1d. (citing cases). A

slightly different test | ooks at 1) the defendant’s
conduct, 2) the defendant’s ability to pay, 3) the notives
for the defendant’s actions, and 4) any provocation by the
Debtor. 1d. at 778 (citing cases.)

13. Proof of civil contenpt nmust be “clear and convincing.”

United States v. Professional Air Traffic Controllers

Organi zation, Local 504, 703 F.2d 443, 445 (10" Cir.

1983).

I'1. APPLI CATION OF PRINCIPLES I N THI S CASE

Next, the Court will apply the principles discussed above
to the facts of this case. 1In so doing, the Court finds and
concludes that Plaintiff has presented clear and convincing
proof in support of the |egal conclusions reached by the Court.
14. Defendant’s claimagainst Plaintiff is a prepetition debt.

The debt Defendant seeks to collect arose out of and is

docunented in the divorce settlenent, before the

bankruptcy case was filed. The fact that sonme paynents
may have cone due after the case was filed is not rel evant

to its classification as a prepetition debt. The fact
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15.

16.

17.

t hat Def endant nmade paynments after the bankruptcy on this
debt is also irrelevant, because Plaintiff’'s contingent
debt to Defendant arose when the divorce settlement was
ent er ed.

Def endant had actual notice of Plaintiff’s bankruptcy
filing intime to file atimely claimor tinely file a
proceeding to determ ne dischargeability of the debt.
Therefore, Bankruptcy Code section 523(a)(3) does not

apply to this case. Chanute Production Credit Assn. V.

Schicke (In re Schicke), 290 B.R 792, 799 (10" Cir. BAP
2003), aff’'d, 97 Fed. Appx. 249 (10" Cir.

2004) (unpublished). Additionally, Section 523(a)(3)(A)
does not apply in no-asset cases with no clains bar date,
such as this case, because if any assets are |ater

di scovered the creditor can still tinmely file a proof of
claim Parker, 313 F.3d at 1269. Therefore, Defendant’s
debt was not excepted from di scharge under this
subsecti on.

Plaintiff did not reaffirmthe debt to Defendant.

Debtor received a di scharge under Bankruptcy Code Section

7127.
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18. Defendant’s debt was discharged. 11 U S.C. 727(b)S5.

19. The state court orders in DM 99-264 after April 30, 2002
are void because they are based on Plaintiff’s personal
liability for a debt discharged in the bankruptcy. 11

US C 8 524(a)(1l). See, e.qg., Mariner Post-Acute

Network, 303 B.R at 47 (“It is well settled bankruptcy
|aw that a state court judgnent obtained in violation of a

di scharge injunction is void.”)(citing In re Pavelich, 229

B.R 777 (9" Cir. BAP 1999) and In re Mitley, 268 B.R

237, 242 (Bankr. C.D. Cal. 2001)); In re Al exander, 300
B.R 650, 658 (Bankr. E.D. Va. 2003) (A judgnent based on a
di scharged debt is void.)(Citing cases.); Cruz, 254 B.R
at 813 (A default judgnment based on a discharged debt is

void.) Cf. Franklin Savings Ass'’n v. Ofice of Thrift

Supervi sion, 31 F.3d 1020, 1022 (10tM Cir. 1994)(Actions in

violation of automatic stay are void.)

6 This section provides:
Except as provided in section 523 of this title, a discharge
under subsection (a) of this section discharges the debtor
fromall debts that arose before the date of the order for
relief under this chapter, and any liability on a claimthat
is determ ned under section 502 of this title as if such claim
had arisen before the comencenent of the case, whether or not
a proof of claimbased on any such debt or liability is filed
under section 501 of this title, and whether or not a claim
based on any such debt or liability is allowed under section
502 of this title.
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20.

21.

Def endant’s actions in the state court to coll ect on
Plaintiff’s debt violated the discharge injunction and

were void ab initio. Mari ner Post-Acute Network, 303 B. R

at 47.

Def endant rai sed several defenses. The first defense was
that when Plaintiff attended the first collection hearing
and rai sed bankruptcy as a defense, the state court judge
request ed docunentation and then made his own

determ nation that the debt was not discharged; Defendant
claims he reasonably relied on the judge and therefore
shoul d not be found to be in contenpt. This defense
fails. First, Defendant’s state of mnd is not rel evant
to whether his actions violated the discharge injunction.
Di viney, 225 B.R at 774; Cox, 215 B.R at 641 n.6. Hi s
reliance may be rel evant, however, to an award of punitive
damages. Second, the very filing of the collection action
itself was a violation of the discharge injunction, and
this was before any judge was involved. And, there is no
evi dence before this Court that the judge counseled himto
file five nore notions, schedul e hearings, submt orders,
garnish Plaintiff, or refuse to release the garnishnent.
Third, Defendant was aware of the bankruptcy before filing

the action, and therefore on notice that he should nake
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hi msel f aware of the | aw or proceed at his own peril. See
Schi cke, 290 B.R at 800 (Once a creditor has notice or
know edge of a chapter 7 case, it nust take affirmative
actions to protect its rights by informng itself and

t aki ng appropriate actions in bankruptcy court.); In re
McNi ckle, 274 B.R. 477, 480 (Bankr. S.D. Chio 2002)(Once

war ned, a creditor should seek clarification fromthe

Bankruptcy Court before proceeding further.); In re Gay,
97 B.R 930, 936 (Bankr. N.D. Ill. 1989)(“A creditor takes
a calculated risk, under threat of contenpt of § 524 or
sanctions under the 8 362 automatic stay where it
undertakes to make its own determ nation of what the stay

or discharge in bankruptcy nmeans.”); In re Roush, 88 B. R

163, 164 (Bankr. S.D. Ohio 1988)(“[A] party’'s behavior is
willful if it has knowl edge or notice of sufficient facts
to cause a reasonably prudent person to make additi onal
inquiry to determ ne whether a bankruptcy petition has
been filed and such party fails to make such
inquiry.”)(Citation and punctuation omtted.) Fourth,
only a bankruptcy court has jurisdiction to determ ne the
di schargeability of a debt under Bankruptcy Code sections

523(a)(2), (4), (6) [and (15)] and the deadline for filing
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t hese actions had passed’. Resolution Trust Corporation

v. MKendry (In re MKendry), 40 F.3d 331, 335-36 (10t"

Cir. 1994); Rey v. Laureda (In re Rey), 324 B.R 449, 454

(Bankr. E.D. N.Y. 2005); Bankruptcy Rule 4007(c).

Finally, the evidence before this Court does not show that
Def endant relied on the judge; rather, it denonstrates

t hat he gave legal advice to the judge by stating that his
debt was not discharged in Plaintiff’s bankruptcy.

22. Defendant next clains that the Rooker-Feldman doctri nes

prohibits this court fromreview ng what the state court
did, even if it were wrong. The Court disagrees. The
post-di scharge orders entered in DM 99-264 were in

viol ation of the discharge injunction and void and
unenforceable. See Conclusion 19, above. Federal courts

recogni ze an exception to the Rooker-Fel dman doctri ne when

the state court judgnent is void. Rey, 324 B.R at 452;

Farrell v. Decew (In re Farrell), 293 B.R 99, 100 (Bankr.

D. Ct. 2003); Pavelich v. MCorm ck, Barstow, Sheppard,

Wavte & Carruth, LLP (In re Pavelich), 229 B.R. 777, 783

‘Def endant was probably unaware of this, but ignorance of
the | aw generally does not prevent its application or the
resulting consequences. Uternehle v. Norment, 197 U. S. 40, 55
(1905).

8 See Rey, 324 B.R at 452-53 for a concise statenent of
this doctrine.
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23.

24,

25.

(9th Cir. BAP 1999). Cf. Johnson v. Rodrigues (Orozco),

226 F.3d 1103, 1110 (10'" Cir. 2000) (RRooker-Fel dman does

not bar a federal action if the plaintiff |acked a
reasonabl e opportunity to litigate the federal issues in

the state court.) See also In re Bock, 297 B.R 22, 32-33

(Bankr. WD. N C. 2002)(Rooker-Fel dman doctrine not

applied by court because the record did not clearly
indicate that the state court intended to or was ruling on
the issue of dischargeability.)

Def endant al so argues that no debt was owed to himunti
Plaintiff defaulted on the paynents to the credit card
conpany. This argunent was addressed in Concl usion 4,
above. Under the “Conduct Theory,” the debt was a
prepetition debt.

Def endant argues that his debt was not discharged because
he was not listed in the bankruptcy schedul es and did not
receive notice fromthe bankruptcy court. This argunment
was addressed in Conclusion 15, above. One need not be
listed as a creditor in a no-asset case to have one’ s debt
di scharged, especially if one has actual notice of the
case.

Defendant’s final argument is that this case is “sonething

like” a reaffirmation i ssue and/or settlenent of a
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26.

di schargeability conplaint. This argunment was addressed
in Conclusion 3, above. Furthernore, even if this were
effectively a post-petition contract (none of which
contract’s elements were introduced into evidence,
however) the consideration for this post-petition contract
was based “in whole or in part” on a dischargeabl e debt
and therefore had to conply with Section 524(c). And, the
contract was not made before the granting of the

di scharge. See Section 524(c)(1).

The Court concludes that Defendant willfully violated the
di scharge injunction by comrunicating with Plaintiff in an
attenpt to collect a discharged debt, by filing suit in
state court to collect, by having process issued and
serving process on Plaintiff, by continuing to prosecute
the action in state court, by obtaining a judgnent against
her, by applying for a garnishnment, causing her enployer
to garni sh her wages, and, even after notice from
Plaintiff’s attorney, by refusing to rel ease the

garni shnent or return or allow the return of garnished
funds. All of these actions were taken after Defendant
knew of the bankruptcy filing, and in disregard of
Plaintiff’s rights and in disrespect for the laws of the

Uni ted States. He al so undertook these coll ection actions

Page -31-



in bad faith, nmore in an attenpt to intim date or harass
Plaintiff than in any bona-fide attenpt to collect a debt.
The Court finds and concludes that punitive danmages are
appropriate in this case. The Defendant’'s statenent, “No,
this isn't about noney”, strongly suggests the need for a
significant award of punitive damges to effectively
coerce Defendant into honoring the discharge injunction.
That conclusion is reinforced by taking into consideration
t he domestic violence weaked on Plaintiff by Defendant;
Def endant’ s post-di scharge financial or |egal harassnment
of Plaintiff, even to the point of violating a court order
(the discharge injunction), is consistent with Defendant’s
continui ng abusive treatnent of Plaintiff, and thus |ikely
to continue in some formor other unless deterred.

Al t hough it is not the province of this Court to address
and deter Defendant’s continuing abuse of Plaintiff in
general, this Court does have a duty to ensure no nore
violations of the discharge injunction. And in doing so,
the Court takes into consideration the considerable amunt
of tinme, effort and expense, including perhaps sone
expenditure for attorney fees, that Defendant incurred
prior to this litigation in order to violate Plaintiff’'s

bankruptcy protections. And in assessing the anmount of
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27.

the punitive damages awarded, the Court al so has taken
into account Defendant’s acting with actual know edge or,
at a mnimum reckless disregard of Plaintiff’s federally
protected discharge rights. Alternatively, the Court has
taken into consideration the nature of Defendant’s
conduct, his ability to pay (based on Plaintiff’s

testi mony about his assets which presumably can be
liquidated if needed), Defendant’s notives and the |ack of

any provocation by Plaintiff. See Diviney, 225 B.R at

776-77 (punitive damage award of 2.25 tines the debtor’s

actual damages including attorney fees was not excessive).

Plaintiff has been danmaged by the | ack of use of $639.72
in garnished funds taken in July and August, 2003. She
shoul d be awarded pre-judgnment interest from Septenber
2003 to October 2005, a period of 26 nmonths. She has al so
incurred attorney fees in securing her rights under the
Bankruptcy Code. She should be awarded a judgnent agai nst
G en Castleberry for the amounts garni shed, plus pre-
judgnment interest, plus her reasonable attorneys fees and
costs, punitive danages, and post-judgment interest until

pai d.
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The Court will award pre-judgnment interest at the federal
statutory rate for judgnments pursuant to 28 U S.C. 8§
1961(a). August 23, 2003 was a Saturday; the “cal endar
week preceding” this date ended August 22, 2003. On that
date, the 1-year constant maturity Treasury yield
publ i shed by the Board of Governors of the Federal Reserve

System was 1.33% avail able at

http://wwv. f ederal reserve. gov/ Rel eases/ H15/ 20030825/

(last visited October 14, 2005). Therefore, Plaintiff
shall have judgnent for the $639.72, plus 26 nonths of
interest at 1.33% per annum or $18.43, for a total of
$658. 15.

The Court will award Plaintiff judgnment against G en

Castl eberry for the reasonabl e ambunt of her attorneys

fees and costs in pursuing this adversary proceeding, in

an amount to be determ ned as foll ows:

A. M. Bristol shall file a fee application with the
Court within 15 days of the entry of this Menorandum
setting forth in detail his tine records and hourly
rate, and an item zed |ist of costs incurred.

B. M. Bristol shall imrediately serve a copy of the fee

application on Defendant and his counsel.
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30.

31.

32.

C. Def endant shall have 15 days fromthe date of mailing
of the fee application to file an objection with the
Court detailing any objections to the rate, hours, or
costs and imedi ately serve the same on M. Bristol
| f Defendant files an objection, the Court will set a
hearing on short notice to the parties.

D. | f Defendant files no objections, the Court will

review the fee application for reasonabl eness.

E. After determ ning reasonable fees and costs, the
Court will enter final judgnment for those anounts.
The Court will also award Plaintiff judgnent agai nst

Castl eberry for $10,000.00 in punitive damges.

The total anount shall bear interest at the rate of 3.95%
fromthe date of entry of judgnent until paid. The 3.95%
is the 1-year constant maturity Treasury yield published
by the Board of Governors of the Federal Reserve System

for the week ending October 3, 2005, avail able at

http://wwv. f ederal reserve. gov/rel eases/ h15/ 20051003/ (| ast

vi sited October 14, 2005).

The Court will award Plaintiff nothing fromAllsup’s and
t he conplaint against Allsup’s will be disni ssed with
pr ej udi ce.
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