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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
TOMLI N FARMS LLC
Debt or . No. 11-03-10082 SL

ORDER ON MOTI ON FOR RECONSI DERATI ON
OF ORDER RESULTI NG FROM HEARI NG ON
ORDER TO SHOW CAUSE

This matter canme before the Court on the notions of
Bernard R. Gven |l to reconsider an order of this Court
i nposing a sanction for the failure of M. G ven to appear at
a previous tel ephonic hearing. The sanction order (doc 155)
was filed on May 19, 2003 and entered or docketed on May 20,
2003. M. Gven noved orally at the May 19 hearing for
reconsi deration of the order inposing the sanction, and
followed with a witten notion for reconsideration, docketed
May 30 (doc 159). In the order inposing the sanction (doc
155), the Court granted that part of the oral notion which
requested the reconsideration, and thus the Court has again
considered the matter which resulted in the inposition of the
sanction. For the reasons set forth bel ow, however, the Court
deni es, reluctantly, that part of the notion which seeks a
reversal of the inposition of the sanction.

The background of this matter begins with notions for
stay relief filed by John Deere & Co. in February and March

2003 (doc 98 and 119). M. Gven, as counsel for the debtor



in possession, negotiated a resolution of nost of the issues
rai sed by those notions. However, one notion had not been
conpletely resolved and was still scheduled for a prelimnary
hearing cal endared for May 5, 2003. Although counsel for John
Deere and for the interested party Wells Fargo Bank New Mexi co
appeared at the prelimnary hearing (Al lan Wai nwight and Gail
Gottlieb respectively), M. Gven did not. As it turned out,
M. G ven had thought that he had negotiated resolutions to
all the matters at issue for the estate. The m stake was due
in large part to the various requests for relief covering
various items of property of the estate in the stay notions.
The result was that although M. G ven had received notice of
the prelimnary hearing on the stay notion still at issue (and
presumably cal endared the hearing in his office), he did not
appear for this particular prelimnary hearing. As is the
Court’s policy, the Court at the May 5 hearing set a hearing
to consider an Order to Show Cause Why Debtor's Attorney
Shoul d Not Be Sanctioned for Failure to Appear (Doc. 145) and
for a continued prelimnary hearing on a Mdtion for Relief
from Automatic Stay filed by Deere & Co.

At the May 19, 2003 hearing on the order to show cause
and continued prelimnary hearing, M. G ven appeared, as did

M. Allan Wainwight for John Deere & Co. and Ms. Gai
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Gottlieb for Wells Fargo Bank New Mexico. M. Gven
represented at that hearing and in the later-filed notion that
there were various John Deere & Co. stay notions and he had
been confused about whether the hearing was still on the
cal endar or whether the matter had been settled. He also
recited a series of serious consequences that would flow from
the imposition of the sanction, including potentially higher
mal practice rates and the necessity of disclosure of the
sanction when seeking to appear in other districts. The other
counsel also represented that they were not inconveni enced by
M. G ven’s non-appearance, and joined M. G ven in requesting
t hat sanctions not be inposed. The Court then nade oral
findi ngs of fact and conclusions of |aw on the record, finding
that M. Gven's failure to appear was a matter within his
control, and that a sanction in the amunt of $100 was proper
under the facts. The witten notion for reconsideration
anplified on portions of M. Gven’'s oral presentation

Havi ng consi dered the argunents raised by M. G ven, the
finds that it is still appropriate to inpose the sanction,
despite the unusually extenuating circunstances presented by
M. Gven.

At the outset, the Court acknow edges that M. G ven’s

failure to appear for the prelimnary hearing caused little
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di sruption of the Court’s docket or operations that norning,
and that the failure to appear caused no harmto the client
(the moving creditor agreed to a resetting of the prelinnary
heari ng, waiving any applicable time limt from$8 362(e)) or
to any other party. The Court has al so observed over the
course of this chapter 11 case that M. G ven has performed
his duties as counsel attentively and successfully. The Court
al so accepts as true the statenents of the other counsel that
t hey were not inconvenienced by the failure to appear. And
the Court takes as accurate M. Gven's predictions of the
seri ous consequences that will arise fromthe inposition of
the sanction. (In so doing, the Court understands that the
anount of the sanction, $100, is not the problemso nuch as
the mere fact of the inposition of the sanction.)
Nevert hel ess, this Court has found that the phenonenon of
counsel and occasionally litigants (“parties”) failing to
appear for hearings is a recurring problem often leading to
t he expenditure of additional resources by the Court, other
counsel and other litigants. |In consequence, the Court
initiated a policy some time ago which in nost cases calls for
inposing a fine or sanction on a party who fails to appear
wi t hout good cause. To that end the Court does not inpose the

sanction i mredi ately, but issues an order to show cause why
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t he sanction should not be inposed, giving counsel the party
the opportunity to pay the sanction wi thout a further hearing,
but also giving the party a setting at which the party can
explain or contest the inposition of the sanction. The
sanction is usually $100, and does not increase if the party
contests the inmposition of the fine.! The purpose of the
policy is to incentivize parties to ensure that they appear
for hearings by taking such steps as ensuring that notices are
received and tinmely processed, cal endaring hearings, providing
back-up notification systens, etc. The purpose is also to
provi de everyone a bright-line test against which to nmeasure
his or her behavior, and to nmake the test applicable to
everyone as equally as possible.

It is against this background that M. G ven has filed
his nmotion for reconsideration. There is no question in the
Court’s mnd that M. G ven has been sufficiently incentivized
never to m ss another hearing before this Court, with or
wi t hout the inposition of the $100 fine, to say nothing of the
consequences that he asserts will also follow. The Court is

convinced that M. G ven’'s assiduousness and professionalism

! Further background and details of the policy are at the
Court’s chanbers website at www nncourt.fed.us: click on
“CGeneral Information”, “Judges and Staff”, “Judge Starzynski’'s
homepage”, “Court Policies”, and go fromthere.
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is such that it was entirely by m stake that he did not
appear. Unfortunately, it was M. G ven's m stake,
i nadvertent though it was, that put M. Gven in this
position. It was a matter within his control.

Were it not for the Court’s policy and the paranount need
to enforce the policy equally, the Court would not have
i nposed the sanction on M. G ven after having heard his
expl anation. But if the Court does not apply the sanction to
M. Gven in these circumstances, then the Court can hardly
apply the sanction to those parties who also fail to appear
for hearings because they did not think they were required to
attend, or because they forgot to cal endar the hearing, or
because an assistant who was the sole person tasked with
recei ving and dealing with notices did not come in to work one
day, etc. In other words, ironically, were all failures to
appear like this of M. Gven, the Court would not have
i npl emented this policy; but because there are others who with
“more cul pability” have failed to appear, the Court has
devel oped its policy which has now ensnared M. G ven.

Finally, in his witten subm ssion, M. Gven stated that
he woul d not seek a further reconsideration or an appeal of
any disposition this Court makes of the notion for

reconsi derati on. The Court has not taken that offer or waiver
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into account in any way in making this decision, other than to
now rule that M. Gven is not precluded in any way from
seeki ng reconsi deration (although that is alnobst sure to be
unsuccessful) or taking an appeal fromthis decision.

| T 1S THEREFORE ORDERED t hat the Court’s order of May 19,
2003 (doc 155) is upheld, and Bernard R. G ven continues to be
sanctioned $100 for failure to appear at the May 5, 2003 stay

heari ng.

L]

5

A .
S/
Honor abl e James S. St ar zynsk
United States Bankruptcy Judge

| hereby certify that on August 1, 2003, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

Bernard R G ven, |1
5915 Silver Springs Dr Bldg 4
El Paso, TX 79912-4126

Gail Cottlieb
PO Box 1945
Al buquer que, NM 87103-1945

Al'lan L Wi nwri ght
920 Lomas Bl vd NwW
Al buquer que, NM 87102- 3150

United States Trustee

c/o Atty Ron E. Andazol a
PO Box 608

Al buquer que, NM 87103- 0608
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