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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
| NVESTMENT COVPANY OF THE SOUTHWEST, | NC.,
Debt or . No. 11-02-17878 SA

RULI NG ON DEBTOR' S EMERGENCY MOTI ON TO COVPEL COMPASS
TO GRANT RELEASES AND FOR EXPEDI TED HEARI NG

On April 22, 2003, the Debtor in Possession (“Debtor” or
“debtor in possession”) filed its Emergency Mtion To Conpel
Conpass [Bank] to Grant Rel eases and For Expedited Hearing
(doc 63), to which Conpass Bank (“Bank”) responded on April 28
(doc 67). In the absence of this judge, Judge MFeel ey
conducted a hearing on the notion on an expedited basis on
April 29 (m nutes — doc 69) and entered an order granting that
part of the notion which sought rel ease prices on property for
whi ch sal es had been contracted for (doc 72). On May 13, this
Court conducted a final hearing on the notion (m nutes — doc
74) to determ ne release prices for the reminder of the
property that was the subject of the nmotion. At the
concl usi on of the hearing, at which the parties had submtted
oral testinony and exhibits, the Court requested the parties
to submt some sort of chart that identified the rea
properties, the debt secured by the properties and the
proposed rel ease prices. Unable to agree on a connon format,
the parties each submtted their own charts on May 16.
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Havi ng revi ewed portions of the Debtor’s schedul es (doc
14), the trial exhibits, the Court’s notes of the testinony
and particularly relying on the charts submtted by the

parties, the Court sets the follow ng rel ease prices:

Col | ateral: Rel ease Price!l:
Woodl and Hills lots $14, 865/ 1 ot
Resi dence? $167, 5763

Juan Tabo warehouse $ 66, 8684
Edith at | ndustri al $110, 875
Los Pobl anos | ot #18 $159, 782

520 Sanchez NW (Montano Village) $ 27,980
#1 Corona del Sol $ 25, 000°

#2 Corona del Sol $ 25, 000°6

1 This is the minimumnet figure to be paid to the Bank,
at closing. Transaction costs are to be borne by the Debtor,
and the Debtor retains whatever is left.

2 For this second group of properties, the Debtor
essentially proposes to pay off the bal ances due agai nst each
of the properties, putting aside the effect of any foreclosure
acti on.

8 This is the Debtor’s proposed rel ease price. The
Bank’s chart erroneously lists the Debtor’s release price at
$145, 141.

4 This is the Debtor’s proposed rel ease price. The
Bank’s chart erroneously lists the Debtor’s release price at
$56, 454.

5 This is the release figure proposed by the Debtor. The
Bank’s chart has no proposed rel ease price or other
information for this property.

The rel ease figure proposed by the Debtor is $7,000. The
Bank’s chart erroneously lists the Debtor’s release price at
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Ei ght 2.5 acre lots $ 9,100/ ot

Menaul O fice Conpl ex $265, 446
Val e NE condo?’ $ 6,250
114 acres, Four Hills $ 4,416/ acre
Hillcrest Park condo $10, 000
Retai |l building (San Pedro) $24, 000

536 Sanchez NW (Montano Village) $ 9,800
5430 6'" St. NW (Montano Village) $13,000

The foregoing release prices are to be paid, in addition

to the ongoing obligation to pay adequate protection of

$15, 000 per nonth, as required by the order entered by this
Court on Conpass Bank’s notion for stay relief (order — doc
34).

In setting these rel ease prices, the Court has taken into
consideration the follow ng: once the Bank is receiving
adequate protection for its secured interests, the Debtor-in-
possessi on should be free to use all the estate assets
(i ncludi ng encunbered properties) as it deens best for the
estate (consistent with its fiduciary obligations to the

creditors and parties in interest); while the Debtor provided

$32, 000.

7 The Court sees no reason why the release prices for the
property encunbered “only” by the transcript of judgnment
should be limted to 10% of the equity as the Debtor proposes
or even 25% of the equity as the Bank proposes. (In its
openi ng statenent at the final hearing, the Bank stated that
it sought 50% of the equity in these properties.) The Court
has sel ected the higher rel ease price proposed on the charts.
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testi mony about categories of expenses that the estate is
incurring in operating and reorgani zing, there was no

testi mony about the size of those expenses; contrary to the
Bank’s assertions, there is nothing in the Code or other
applicable | aw that says that a secured claimnust be paid
before® the estate or even unsecured creditors can receive a
distribution fromthe proceeds of collateral in which the Bank

holds an interest -- that is, not only can the estate or other

creditors be paid pari passu with the secured creditor, but

i ndeed in sone circunstances the proceeds of the secured
creditor’s collateral could be distributed entirely to parties
ot her than the secured creditor, even w thout the secured
creditor’s consent, as long as the secured creditor’s interest
is “adequately protected”; and by |oaning to a borrower at any
time, any |lender takes on the risk that the borrower will file
for Bankruptcy Code protection and thereby in effect nodify
the terms of the |oan and the use of the collateral for nonths

or years beyond what the parties originally contenpl ated.

8 Generally secured clainms nust be satisfied in full or to
t he extent of the collateral “before” the unsecured creditors
receive a distribution, but in this sense, the term “before”
is not used in its chronological sense but instead in the
sense of a condition to the unsecured creditors receiving
paynent .
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These rel ease prices should provide the Debtor with
sufficient incentive to dispose of the real property in order
to continue its devel opment efforts and to ensure that it has
no excuse whatever for failing to nake a nonthly adequate
protection paynment. They also anply protect the Bank’'s
interest, and, in light of the estimate that it will take
about seven years to sell out Wodland Hills, |eave the estate
to derive the large equity it anticipates fromthat project
after the Bank has been paid in full.

The Court acknow edges the uncertainty inherent in
setting prices based on appraisals and other estimtes of
present and future market value, even when done at the request
of the parties. For that reason, this order is entered
wi t hout prejudice to either party seeking nodifications to
this order or, for that matter, to the order arising fromthe
Bank’ s notion for stay relief, and specifically the $15, 000
per nmonth adequate protection paynent if there is a
substantial reduction in the debt owed to the Bank. At the
sane tine, this order is in effect until nodified by the
Court, and the parties are required to comply with it. Such
conpliance by the parties would be in contrast to their
general disregard earlier in this case of certain provisions

of the order arising fromthe Bank’s notion for stay relief,
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in which the Bank refused to provide the accountings called
for and the Debtor tendered to the Bank in partial paynment of
its adequate protection obligations a stale third-party check
in the amount of $24,000. Neither of those actions (or

i nactions) enhanced the credibility of either party.

L]

/45,
555

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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