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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
| NVESTMENT COVPANY OF THE SOUTHWEST, | NC.,
Debt or . NO. 11-02-17878 SA

MEMORANDUM OPI NI ON SUPPORTI NG CONFI RMATI ON
OF CHAPTER 11 PLAN

This matter cane before the Court on February 5, March 23,
June 2 and June 25, 2004, on 1) the Objection by Creditor Conpass
Bank (doc 225) to Confirmation of Debtor’s nodified Second
Amended Chapter 11 Plan and 2) the Objection by Creditor Bank of
Anmerica (doc 226) to Confirmation of Modification to and
Rest at ement of Second Anmended Chapter 11 Plan. The debtor in
possession (“Debtor” or “1CS’) appeared through its counsel
Dani el J. Behles. Creditor Conpass Bank (“Conmpass” or “Bank”)
appeared through its attorney Douglas M Tisdale. Creditor Bank
of America appeared through its attorney Sharon Hankl a,
represented by Steve Sessions. Creditor Four Hills Associates
appeared through its attorney Robert H. Jacobvitz in support of
confirmation.

Conpass Bank objects to the confirmation of the

Modi fi ed and Restated Second Amended Chapter 11 Pl an that
materially consists of two docunents (docs 214 and 228) titled
respectively Mdification and Restatenent of Second Amended

Chapter 11 Plan and Modification of Chapter 11 Plan to Address



Conpass Bank Objections. The specific issue raised is whether
the Plan conplies with the provisions set forth in 11 U S.C
81129(b) (1) and (b)(2)(A).* The Court conducted a hearing
pursuant to 11 U.S.C. 81128(a) on June 2, 2004 and heard cl osing
argunments on June 25, 2004.
Havi ng consi dered the argunents of counsel, and having

reviewed the testinony and exhibits and the file in this case,
i ncl udi ng previous rulings,? and being otherw se informed and
advi sed, the Court will confirmthe Mddified and Restated Second
Amended Chapter 11 Plan (“Plan”). This is a core proceedi ng, 28
U.S.C. 8§ 157(b)(L), and this opinion constitutes findings of fact
and conclusions of law. Fed. R Bankr. P. 7052.
EACTS

| nvest ment Conpany of the Southwest, Inc. (“ICS") is a

corporation formed for the purpose of purchasing, devel oping, and

! Thr oughout the confirmation hearing, the Bank was careful to
reiterate that it was incorporating into its objections to
confirmation all the previous objections it had raised throughout
the course of the chapter 11 case to date. The Court has
reviewed those objections and finds that the various objections
are either noot or are sufficiently (re)addressed by inplication
in this decision such that they need not be specifically
addressed, except as otherwi se noted in this decision.

2 The Court made oral Findings of Fact and Concl usions of Law on
April 6, 2004 on Debtor’s 2™ Amended Pl an (M nutes, doc 209).

The factual findings fromthat hearing are reincorporated here as
addi ti onal findings.
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selling real property. While several other entities have dealt
with ICS, the Bank holds the majority of the liens in the real
property. Before the comencenent of this case, the Bank had
pursued its state court rights of foreclosure against ICS and
obt ai ned a judgnment declaring the principal owed at

$2,003,331.21. Mdst but not all of the Bank’s notes were
included in the foreclosure action, so that nost of the notes had
been reduced to judgnment and all that remained was to hold a
series of foreclosure sales in execution of the judgnent. As to
the remai ning notes, the Bank would need to litigate those to
judgnment. The Bank recorded its judgnent and obtained |iens on
ot her properties through transcripts of judgnment recorded in sone
but not all the New Mexico counties in which the Debtor owned
real property. The petition then stayed any further collection
activities. Bank's claimnow is approximately $2.2 mllion, plus
unl i qui dated attorney fees.

The Pl an provides that the Bank will be paid in full over
seven years. On or before each anniversary of the effective
date, ICS nust make a principal reduction paynent equal to 1/7 or
more of the original principal balance, together with any accrued

but unpaid interest, costs and allowed attorney fees.® The Plan

31t is established in New Mexico that i nterest accrued or

accruing is to be paid before the principal. Armijo v. Henry, 89
P. 305, 14 N.M 181, 193 (N.M 1907).
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al so provides that the Bank will be paid by the sale of
properties and subsequent tender of release prices set forth in
3.2(D), although the paydown to the Bank nust occur regardl ess of
how qui ckly the properties are being sold. 1In the event of a
default, the Bank is entitled to resunme its foreclosure
activities immediately.

CONCLUSI ONS OF LAW

The main issue presented to the Court is whether the Plan is
confirmabl e under 11 U. S.C. 8 1129(b) despite the objections of
Conpass Bank and Bank of Anerica.* This sub-section all ows
confirmation of a plan so long as it is “fair and equitable” as

defined in one of three provisions set forth in 11 U. S. C.

4 The provisions of 11 U.S.C. 8§ 1129(a) other than subsection
(a)(8) are nmet in the Plan pursuant to the Court’s oral ruling of
April 6, 2004 and for the npost part will not be discussed
further.
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8§1129(b)(2).°% The Plan conforms with the provisions of 11 U S.C.
81129 for the foll ow ng reasons.
l.
A Chapter 11 plan is confirmable as “fair and equitable”
despite objection with respect to secured clains when it provides
for the realization of the “indubitable equivalent” of those

claims. 11 U.S. C. 81129(B)(2)(A) (iii). As discussed in the

5 Section 1129(b) provides in relevant part:
(1) Notw thstanding section 510(a) of this title, if all of the
appl i cabl e requirenents of subsection (a) of this section other
t han paragraph (8) are nmet with respect to a plan, the court, on
request of the proponent of the plan, shall confirmthe plan
notw t hstandi ng the requi renents of such paragraph if the plan
does not discrimnate unfairly, and is fair and equitable, with
respect to each class of clainms or interests that is inpaired
under, and has not accepted, the plan.
(2) For the purpose of this subsection, the condition that a plan
be fair and equitable with respect to a class includes the
foll owi ng requirenents:
(A) Wth respect to a class of secured clains, the plan
provi des—

(i) (1) that the holders of such clains retain
the liens securing such clains, whether the
property subject to such liens is retained by the
debtor or transferred to another entity, to the
extent of the allowed amount of such clains; and

(I'l') that each hol der of a claimof such
cl ass receive on account of such claimdeferred
cash paynents totalling (sic) at |least the all owed
anmount of such claim of a value, as of the
effective date of the plan, of at |east the val ue
of such holder’s interest in the estate’ s interest
in such property;

;or
(iii) for the realization by such holders of the
i ndubi t abl e equi val ent of such cl ai ns.
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March 23, 2004 hearing, the Code’s “indubitable equival ent”

standard is derived from|In re Miurel Holding Corp., 75 F.2d 941,

942 (2™ Cir. 1935) and has been interpreted by the 10t Circuit

in Travelers Insurance Co. v. Pikes Peak \Water Co. (In re Pikes

Peak Water Co.) 779 F.2d 1456, 1460-61 (10" Cir. 1985). In both

cases the courts conducted a fact-specific inquiry to determ ne
t he amount and terns of paynment required to provide the

“i ndubi tabl e equival ent” of the paynent to which the creditor
woul d be entitl ed.

Pi kes Peak recites only that secured clainms nust be

paid in full over a reasonable tinme with an appropriate interest
rate, id. at 1461, although the context of the case nmakes it
clear that keeping the liens in place, with sufficient value in
the collateral to ensure that the lien is fully covered, are al so
prerequisites. 1d. Here, the Plan has the Bank retaining its

i ens on each piece of collateral until it is sold at or above

specified rel ease prices, or until the Bank has been paid in

full. And the values of the unsold property on which the Bank
retains its liens will easily be sufficient to fully
coll ateralize those liens. See Part |l bel ow

The Plan al so conforns to the Pikes Peak standard by

providing for the full paynment of the secured clains. At a

m ni mrum Conpass will be paid the entire anount of its claimover
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seven years in equal annual principal installnents, together with
accrued interest and allowable attorney fees and costs.®

Finally, the Plan provides for an interest rate of
7.0% 7 This rate is based on the recent Supreme Court deci sion

in Till v. SCS Credit Corporation, 124 S.Ct. 1951 (2004). 1In a

plurality opinion, that court determ ned that the appropriate
interest rate for “cram down” loans in a Chapter 13 is the
“formul a approach” that | ooks to the national prinme rate as the
appropriate estimte of conpensation for inflation, opportunity
cost, and the risk of default for the average credit-worthy
borrower. Then, the bankruptcy court is required to adjust that
rate for the higher non-paynment risk of a debtor in bankruptcy.
Additionally, the Supreme Court conjectured that the generally
approved adjustnments of this type are between 1% and 3% 8 1d. at

1962.

¢ Plan § 3.2(E).

"Plan 1 3.2(C).

8 The Court is aware of Hardzog v. Federal Land Bank of Wchita
(In re Hardzog), 901 F.2d 858 (10" Cir. 1990), which requires
that the words “value, as of the effective date of the plan,...”
be interpreted ordinarily as “the current market rate of interest
used for simlar loans in the region.” |d. at 860. Hardzog,
which dealt with an over-secured creditor, id. at 859 n.5, was a
chapter 12 case, and thus a close cousin of a chapter 13 case
(Till), but the case points out (as does Till, 124 S. Ct. at 1958
n.10) that the Code | anguage at issue is identical with that in
chapter 11. 901 F.2d at 859 nn. 4 and 6. The Tenth Circuit
applied Hardzog to chapter 11 crandown cases in Wade v. Bradford,
39 F.3d 1126 (10" Cir. 1994), approving an 8% market rate
instead of the 10% contract rate. 1d. at 1130.
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Till arose out of a chapter 13 case, not a chapter 11 case,
but the Supreme Court addressed the neaning of the phrase “val ue,
as of the effective date of the plan”, a phrase which appears
repeatedly throughout the Code, especially in chapter 11,
including 8§ 1129(b)(2)(A)(i)(11). 1d. at 1958 n.10. The Suprene
Court found that there was no market for coerced chapter 13 | oans
(L.e., cranmdown) but did cite to two web sites as evidence that
there is such a market for chapter 11 crandown financing. 1d. at
1959 n. 14.

In this case, the testinony of both parties was essentially
that there was no market for this specific sort of |oan. To
begin with, there was no testinmony fromeither side that any of
t he national debtor-in-possession financing entities would have
any interest in this honmegrown real estate sal es/devel opnent
conpany. The Debtor’s testinmony was presented by Peter G neris,
a |loan officer at Charter Commercial Mortgage, whomthe Court
found to be a credible witness presenting at |east marginally
probative evidence. Boiled down to its essence, M. Gneris’
testi nony was that Charter would not make a seven year |oan for
this kind of situation but would nake a five-year | oan or a
twenty-four nonth loan with a refinance after that, and that the

rate would be 5.5% to 6.5% (based on a current prime rate of 4%
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It is true, as Conpass points out,® that the Debtor
failed to qualify M. Gneris as an expert.? However, Conpass
did not object to the witness’ testinony as an expert, and
appears to have explicitly conceded his expertise in comerci al
| endi ng on income producing properties, although it did object to
(but obtained no ruling on) his expertise on residential |ending.
The Court then started to observe that there had been no request
to have M. G neris treated as an expert, at which point Debtor’s
counsel interrupted the Court to question the w tness about
residential interest rates.* |In summry, although M. G neris
was not formally tendered as an expert w tness, the Bank did not
object to his testinony, and thus the Court has taken into

consideration all of M. Gneris’ testinony.

® Conpass Bank’s Brief in Opposition to Confirmation of Debtor’s
Second Amended Chapter 11 Plan (doc 200), at 22. The Debtor
makes the sane charge concerning the testinony of M. O Mara.
Debtor’s Reply to Conpass Bank’s Brief in Opposition to
Confirmation, at 11 (doc 201).

1t is ordinarily the Court’s practice, at the conclusion of
direct or redirect testinony of a witness presumably presented as
an expert but not so tendered, to ask specifically whether

counsel neant to tender the witness as an expert. The Court also
routinely inquires whether counsel intended to tender exhibits
whi ch have been used during exam nation but not tendered. These
practices help ensure that matters get decided on the nerits

rat her than by inadvertence or error.

1 Transcript of hearing held February 19, 2004, page 10 line 13

t hrough page 11 line 6 (doc 213). The foregoing sequence of
events illustrates one of the nmany reasons why interrupting a
judge is generally not a good idea.
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The Bank’s representative Chris O Mara was qualified as an
expert. He testified that the Bank woul d not make a sixteen-
year? | oan, and in any event, if such a |loan were available, it
woul d be at a junk bond rate: 11%to 13% Under questioning from
his counsel, M. O Mara went on to enphasi ze how uni que this
situation was, what with, in the Bank’s view, a debtor
representative leading a “Jaguar life style” who seeks
refinancing not only of the real estate but also of his personal
home, a stable of horses and a collection of cars. |In effect M.
O Mara’s testinony made it clear that the Supreme Court’s
suggestion in Till that there is a readily determ nabl e market
for debtor in possession financing is not applicable to this
case. And the testinmony of both the experts made it equally
clear that there is no readily determ nable current narket rate

of interest in the region because there are no closely simlar

| oans being nade. Thus Hardzog and Wade v. Bradford, 39 F.3d
1126, are also inapplicable.
For these reasons, the Court finds that relying on the

“formula rate” as described in Till makes the npbst sense.

2 This was the effective termof the financing proposed in the
Second Amended Pl an, reduced in the (subsequently filed) Plan to
seven years.

13 However, given the testinony, the Court also finds that if
Hardzog and Wade v. Bradford are applicable, they support the
Plan’s 7% interest rate.
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Al t hough it was a chapter 13 case, Till provides a rationale for
its application equally in a chapter 11 case as in a chapter 13
case:

“These considerations lead us to reject the

coerced | oan, presunptive contract rate, and

cost of funds approaches. Each of these

approaches is conplicated, inposes

significant evidentiary costs, and ainms to

make each individual creditor whole rather

than to ensure the debtor's paynents have the

requi red present value.” 124 S. Ct. at 1960.

It is worth noting that the Supreme Court stated in Till
that “if the court could sonmehow be certain a debtor would
conplete his plan, the prime rate would be adequate to conpensate
any secured creditors forced to accept cram down |oans.” 124
S.Ct. at 1961 n.18. In this instance, given the consi derable
equity cushion and the i nmmedi ate access to a foreclosure sale,
Conpass is fully protected whether the Plan conpletes or not, and
a 7% interest rate is anple conpensation to Conpass for the use
of its noney and the essentially nonexistent risk of nonpaynent.

The prime rate on June 25, 2004 was 4.00% * Thus, the

proposed interest rates on the clainms of both Conpass Bank and

4 The Court has taken judicial notice of The Federal Reserve
Board, Federal Reserve Statistical Release H 15 (Historical
Data), available at http://ww.federalreserve. gov/rel eases/
hl5/data/d/prine.txt (last visited Sept. 10, 2004). In addition,
at the February 5, 2004 hearing, the Bank’s counsel stipul ated

t hat Conpass’ prinme rate was 4%

Page -11-



Bank of Anmerica® fall within the limts set out in Till.
Because the proposed plan provides for the full paynment of those
creditors’ clains over a reasonable tine with a reasonable
interest rate and for those creditors to retain their liens, the
banks are provided an indubitable equival ent of the secured
claims that renders the Plan fair and equitable, and therefore,
confirmabl e.

.

There were several additional argunents opposing
confirmation that need to be addressed. One objection was that
the Plan is unfeasible. The operating reports disclose break-
even cash flow and relatively few sal es of property during the
chapter 11 case. Based on the testinmony and the appraisals (for
exanpl e, exhibit E to the Third Amended Di scl osure Statenment (doc
134)), the Court finds that it is nore likely than not that the
estate can and will make the sal es needed to nmake the required
pl an paynments.

Conpass Bank al so objects that the rel ease prices are such

that the Bank’s claimmy be | eft undersecured over the course of

15 Paragraph 3.4 of the Plan proposes a 6.25% interest rate for
Bank of Anmerica’s |oan on the townhouse at 520 Sanchez. G ven
t he very substantial equity cushion and the fact that the
collateral is easily marketable residential real property, the
proposed interest rate is probably high. So Bank of America’s
objection, that it ought to be paid 7% is denied.
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the Plan. The aggregate of the proposed release prices set forth
inq 3.2(D) of the Plan provides for paynents that are
approxi mately 25% nore than the amount of the Bank’s all owed
claim There is no requirenent that the percentage represented
by the release prices conpared to the equities in the properties
be the sanme for each property. MWhat is inportant is that the
aggregate sum of fer adequate security, even if only a portion of
the property (and perhaps only the nost val uable property) has
been sold when and if a default occurs.

Simlarly, the raw value of the properties listed in
3.2(D) is at |east 200% of the Bank’s claim The Court’s
previous oral confirmation ruling established values of sone real

estate collateral, as foll ows:

Woodl and Hills $3, 300, 000
Resi dence 250, 000
Menaul office 400, 000
Juan Tabo | ot 100, 000
Corona del Sol 195, 000
Four Hills 2,500, 000
Wat er s Edge 0
Tot al $6, 745, 000

The Four Hills property is subject to a first nortgage to
Four Hills Associates of approximately $1.4 million, which | eaves

avai l able to pay the Bank’s debt a net equity in the above listed
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properties of about $5.35 mllion. However, there are other
properties to which ICS has attached rel ease prices which serve
as additional protection for Bank’s lien: 1) the properties
subject to the Calcott lien, Edith at Industrial (value

$200, 000), 520 Sanchez ($75,000) and the Edgewood | ots (8 at

$15, 000 each for a value of $120,000), for a total value $395, 000
with the Calcott lien of $356,000 and equity of $39, 000; ¢ 2)

Vail condo, val ue $25,000; 3) Hillcrest condo, val ue $40, 000; 4)
Indian Hill lots, (2 @ $5,000) $10,000 val ue; 5) 536 Sanchez NW
val ue $75, 000 subject to Mdland Mortgage |ien of approximtely
$36, 000 and equity of about $39,000; 6) 5430 6'" Street NW val ue
$75, 000 subject to Bank of Anerica |ien of approximately $23, 000
and equity of about $52,000; 7) 525 Berry NW val ue $75, 000

subj ect to Bank of America lien of approximtely $23, 000 and
equity of about $52,000; 8) the properties subject to the Swayden
lien, (525 Berry NW value $75,000) and the San Pedro Buil di ng

(val ue $240,000), total value $315,000 with Swayden |ien of

6 The parties’ closing exhibits agree that the rel ease prices
for these 3 properties are: Edith, $111,000; 520 Sanchez,

$28, 000; and Edgewood lots, 8 @ $9,500 or $76,000. However, the
rel ease prices fixed by the plan will govern. These additional
properties serve to add additional security to the Bank’s claim
which is already adequately secured.
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$157, 000, and equity of $158,000; and 9) the Bernalillo County
“50% acres”, value $157, 000. v

The total equity in the real estate securing Bank’s liens is
over $6 mllion. The total of the release prices associated with
the properties is approximtely $3.1 mllion (conpare closing
exhi bits, Debtor clains $3, 109, 344 versus Bank cl ains

$3, 146, 424). Conpare Pikes Peak, 779 F.2d at 1459 (at the end of

the three-year negatively anortizing plan [the plan provided for
no interimpayments whatever], creditor would have a $2.9 mllion

debt secured by collateral worth $3.5 mllion); Affiliated

Nati onal Bank - Engl ewood v. TMA Associates, Ltd. (In re TMA

Associates, Ltd.), 160 B.R 172, 177 (D. Colo. 1993) (negatively

anortizing plans are not per se inequitable).
The Pl an al so provides for the Bank’s imredi ate use of the
previ ous foreclosure action in the event of default. Notably in

Pi kes Peak, the Tenth Circuit found no error in a plan which

provi ded that at the end of the three years, the creditor would
be allowed to begin a foreclosure action if it had not been paid.
Because the provisions of the ICS Plan augnment the security of

t he Bank over and above the Pikes Peak standard, the Bank's

position is sufficiently protected despite the ability of the

7 This asset appears on the Debtor’s schedules as an interest in
a partnership called “Calcott-Tinley” which owms 12 acres in
Bernalillo County, New Mexico and has a val ue of $156, 816.
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debtor in possession to “cherry pick” the nost lucrative
properties for the tender of release prices.?

Simlarly, the absolute priority rule does not bar the
confirmation of the plan. The idea of absolute priority is
per haps best stated by Collier that:

...a plan of reorgani zation may not allocate
any property whatsoever to any junior class

on account of their interests or clains in a
debtor unless all senior classes consent, or
unl ess such senior classes receive property

equal in value to the full amunt of their

allowed clains or the debtor’s reorganization
val ue, whichever is |ess.

7 Alan N. Resnick & Henry J. Somrer, Collier on Bankruptcy 1
1129.04[4][a] (15" ed.). Clearly, the Plan allows (requires)

the Bank to receive property equal in value to the full amunt of
its claims through the release price nmechanism The question
beconmes, then, whether the full ampunt of the clains nmust be paid
chronol ogically before the junior classes in the plan or whether
the nere satisfaction of the claimthrough the plan is sufficient
even if it nmeans unsecured creditors receive sone or all of their
payments prior to Conpass receiving all its paynments. |In Janes

W1 son Associates v. Metropolitan Life |Insurance Conpany, 965

F.2d 160 (7" Cir. 1992), the court determ ned that the absolute

8 The Bank is nerely the | ender and not the owner; it is
entitled only to be paid in full, whereas it is the owner that is
entitled the determ ne the order of sale of the properties.
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priority rule was not violated when a plan all owed rent paynents
and attorneys fees and the security of a junior lien despite the
nort gagee’ s secured interest. There was no violation when the
secured claimwas paid in full with interest through the plan
regardl ess of the chronol ogi cal sequence of payment. Here, the
Bank is sonmewhat oversecured as di scussed above and its paynent
t hrough the plan does not violate the rule.

Perhaps nore to the point, the absolute priority rule does
not apply to the interests of secured creditors. 11 U S.C. 8§
1129(b)(2)(B)(ii) codifies the absolute priority rule with
respect to “a class of unsecured clains.” There is identical
| anguage in 11 U.S. C. 81129(b)(2)(C)(ii) regarding “a class of
interests.”? But in the section specifically addressing secured
interests,? there is no such codification of the rule; this
om ssi on evidences Congressional intent to make the absolute
priority rule not applicable to secured clains. See also

Corestates Bank, N.A. v. United Chem cal Technologies. Inc., 202

B.R 33, 55 (Bankr. E.D. Pa. 1996) (the statutory | anguage
i nplies Congress intended that the absolute priority rule applies
only to unsecured clains). As Four Hills Associ ates points out,

the absolute priority rule has no nmeaning in a context in which

19 11 U.S.C. § 1129(b)(2)(B)
20 11 U.S.C. § 1129(b)(2)(C)
211 U.S.C. § 1129(b)(2) (A)
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al | owed secured clainms nust in any event be paid in full in order
to satisfy 8 1129(b)(2)(A). Four Hills Associates Brief in Reply
to Conmpass Bank’s Brief (doc 202), at 3. In summary, there is no
basis for the application of the absolute priority rule both on
t he grounds that the Bank is over secured (and will be paid in
full) and that its claimdoes not fall within the class of
interests (or, nore specifically, the sorts of clains) to which
the rule may be appli ed.
[l

Thr oughout the confirmation process, Conpass has
continually reserved and i ncorporated into each new set of
obj ections all the previous objections it has filed. Many of
t hose objections have been addressed already in this decision,
either explicitly or inplicitly. This section of the menorandum
opinion |ists and addresses as necessary every specific objection
rai sed by Conpass.

Secured Creditor Conpass Bank’s Objection to

Confirmati on of Debtor’s Second Anended Chapter 11 Pl an
(doc 165):

Paragraph 5 objects to the “secret injunction” contained in
t he Second Anended Plan. That defect is cured in paragraph 6 of
the Modification of Chapter 11 Plan to Address Conpass Bank
Obj ections (“Moddification”) (doc 228) at 2, by elimnating the

provi sion for an injunction against the individuals.
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Par agraphs 6 and 9 object to the treatnent of the Bank’s
claim a single claimfor voting but multiple notes owed by the
Debt or for purposes of execution of the Plan. That defect, if it
is one, is cured by the Mddification s first paragraph that
permts Conpass to enforce a default by reverting to its existing
foreclosure judgment without being required to initiate
forecl osure actions on any of the new notes. This objection is
one of many exanpl es of Conpass characterizing its displeasure
with the proposed treatnment of its claimas bad faith on the
Debtor’s part.

Par agraph 7 asserts that the Second Anended Pl an does not
conply with the Code because the Tinleys have m sused estate
assets for personal purposes, are late on filing operating
reports and have not obtained a bar date. The short answer to
t hese objections is that the Court has considered all the
evi dence of alleged m suse of estate assets and found no nateri al
m suse, the operating reports are current, and (assum ng that no
bar date is even a basis for not confirm ng the plan, which the
Court finds unlikely) the Debtor noved for and noticed out a
proposed bar date nonths ago (docs 173 and 178 respectively),

albeit it has yet to submit an order for sane.
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Paragraph 8 clains that a 16-year payout evidences a |ack of
good faith; the seven-year payout now provided for noots that
obj ecti on.

Par agraph 10 objects that shorter payoff tinmes on vehicle

| oans evidences bad faith; the objection ignores the fact that

vehi cl es have a far shorter “life” than does | and, and | and has
generally depreciated nore slowy in value, or not at all, than a
vehi cl e. In fact, each secured claimis in a somewhat different

position fromthe other secured clains, either because of
different collateral or a different priority on the sane
collateral (which is why each secured claimfrequently has its
own class); thus different treatnent of each claimcan be
expected and is permtted.

Par agraph 11 objects that the Second Anended Pl an does not
have the formnnotes attached to it; that defect is cured by the
note attached to Moddification to and Restatenment of Second
Amended Plan (“Restated Plan”) (doc 214) at 18.

Par agraph 12 asserts that the Plan does not disclose the
post-confirmati on conpensation of the Tinleys. The Restated Pl an
(Paragraph 4.10) provides that Bob Tinley will continue as
president and Patsy Tinley will continue to be enployed. There
is, however, no disclosure of any conpensation to be paid to

them and thus the Court finds that the Plan as currently witten
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does not entitle the Tinleys to any conpensation.?® As a result,
there is no violation of 8§ 1129(5)(B). On the other hand, it is
quite clear that the Tinleys are sufficiently suited to continue
managi ng the estate which they have built up over time. This is
not to say that soneone else could not nanage the estate better
than they, but only that the overall evidence denonstrated to the
Court that the Tinleys have sufficient skills and incentive to do
t he job.

Paragraph 13 asserts that the Plan does not pay Conpass what
it would receive in a chapter 7 liquidation and that the Plan has
no |iquidation analysis. Conmpass will receive paynent in full of
principal, interest and costs, which is the npost it could receive
in a chapter 7 case. And the Court has already rul ed that
Debtor’s Fourth Anmended Di scl osure Statement (doc 139) net the
requi rements of § 1125, so there has been sufficient disclosure
of liquidation values. The tine for litigating the adequacy of
di scl osure passed with the approval of the disclosure statenent.

Par agraph 14 asserts that the Debtor has not presented

i nformati on about the asset val ues sixteen years out, an

2 This ruling does not apply to the Tinleys’ occupation of their
house and use of the vehicles, which are sufficiently disclosed.
And this ruling is not intended to preclude the Tinleys from
seeking a post-confirmation nodification of the Plan pursuant to
§ 1127(b), if they wish to remedy this oversight. 1In the
meanti ne, they should not be drawi ng any further conpensation
fromthe estate.

Page -21-



obj ection which is nooted by the reduction to seven years of the
time for the Bank’s payout.

Par agraph 16 objects that because no bar date has been set,
sonme unidentified creditor could file such a large claimthat the
unsecured creditors m ght not be paid according to the Pl an.
VWil e the Bank’s solicitude for the unsecured creditors is
admrable, its nmere specul ati on about what clains mght be filed
is insufficient to support its objection.

Paragraph 17's feasibility objection has already been deal't
with earlier in this nmenmrandum opinion.

Paragraph 18 objects that the creditors are not provided the
protections that creditors in a liquidating plan would normally
enj oy and the Debtor has not provided a reasonable tinme frame for
i qui dation of assets. \Whatever protections creditors in
i quidating plans would “normally” enjoy and whatever a tine
frane is “reasonabl e” (both unspecified by Conpass), Conpass is
in fact getting paid, regardless of when the assets are
| i qui dat ed.

Par agraph 19 objects that the United States Trustee fees are
not getting paid by the Plan; however, those fees are at a
m nimum treated as adm ni strative clainms and paragraph 3.1 of the
Restated Plan provides that admnistrative clains will be paid in

full on the effective date of the Pl an.
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Par agraph 20 argues that the “Conpass Clain is changed from
a secured claimto a “highly ‘debtor-friendly’ prom ssory note”,
whi ch recharacterization violates § 1129(b)(2)(A). In fact, the
Pl an | eaves Conpass with all its collateral intact and the right
to revert immediately to current status of the foreclosure action
in the event of a default, so that the objection, at |least as it
applies to the Plan, is inaccurate.

Menorandum i n Support of Conpass Bank's Objection to

Confirmati on of Debtor’s Second Anended Chapter 11 Pl an
(doc 179):

In addition to the objections raised in the Bank’s Objection
(doc 165), the Menorandum (doc 179) raises additional objections,
as follows:

Conpass (page 2-3) clains the Plan does not provide for
postpetition interest, costs or attorney fees for the Bank’'s
claim The Plan does so provide.

Conpass (page 5) conplains that the Debtor has not amended
its charter to preclude the issuance of nonvoting stock, as
required by 8 1123(a)(6). This appears to be an accurate
obj ection, and because it is specifically nentioned in the Code,
it is probably not inmmterial. Therefore, the Confirmation Order
shall contain a provision that Debtor shall, within one nonth of
the entry of the Confirmation Order, take all steps necessary to

provide for the inclusion in the charter or other appropriate
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corporate docunents a provision prohibiting the issuance of
nonvoting equity securities. The Confirmation Order shall also
provi de that the Debtor shall not issue any nonvoting equity
securities pending amendnent of its charter. Because the Debtor
does not have (and will not have) nore than one cl ass of
securities possessing voting power, the provisions of Section
1123(a) (6) concerning the distribution of such power are

i napplicable. In re Eagle Bus Manufacting, Inc., 134 B.R 584,

597 (Bankr. S.D. Tex. 1991), aff’'d 158 B.R 421 (S.D. Tex. 1993).
Conpass (page 5) also conplains that the proposed asset
sal es do not comply with 8 363. As expl ai ned above, the Plan
provi des paynent of release prices to the Bank that adequately
conpensate it for the estate’s use of the collateral. The Plan
al so provides Conpass with sufficient protection of its interests
— the indubitable equivalent of its interests pursuant to §
1129(b) (2)(A) (iii) — which precludes the necessity for the Debtor
to comply with the requirenents of 88 1129(b)(2)(A) (ii) and

363(k). See Wade v. Bradford, 39 F.3d at 1130 (crandown

requirenments witten in the disjunctive; conpliance with

subsection (i) precluded need to conply with subsection (iii)).
Conpass (page 7-8) conplains that the Plan contenpl ates

further reorgani zation in violation of 8 1129(a)(11). Conpass

m sconstrues the | anguage of the Second Anmended Pl an, which
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nmerely makes clear (at |east six tinmes) that the Debtor will sell
property or otherw se dispose of assets to insure that it neets
its obligations.

Conpass (page 8) clainms that the Debtor violates §
1129(a)(7) — the best interests of creditors test — by not paying
it nmore than the Bank would receive in a chapter 7 case. The
Bank is not entitled to be paid nmore than in full (including
interest and all owed costs); indeed, given a plan which pays all
claims in full with interest, the “best interests” test loses its
much of its significance. Thus, the caption of that part of the
Bank’s brief, that “I DS has not Shown that Conpass Bank w |
Receive nore under the Plan than it will in a Chapter 7
Li quidation” is both absolutely true and absolutely irrel evant.

Conpass (page 10) accurately asserts that the Debtor filed
the petition to forestall the foreclosure action, and this
constitutes bad faith. |In fact, forestalling foreclosure is part
of what is at the heart of bankruptcy practice, and thus cannot
by itself constitute bad faith.

Conpass (page 11) al so argues that Bob Tinley s business
projections are not reliable. After considering the exhibits and
the testinony, including observing the witnesses over the course

of this entire case, the Court concludes that M. Tinley is
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sufficiently experienced and credible for this Court to accept
hi s val uati ons and projections.

Conpass Bank’s primary wi tness, on the other hand, testified
firmy in stay litigation at the beginning of the case that
Conpass’ cl ai mwas approxi mately $211, 000 under secured, whereas
under cross exam nation in February, he testified that he coul d
not say whether the Bank’s clai mwas undersecured or oversecured.
What is clear is that Conpass has now asserted, by asking for
attorney fees, for exanple, that its claimis oversecured,
wi t hout any expl anation of how that change in valuation took
pl ace. Despite the citation to 8 506(a) by M. Tisdale (who was
not counsel for the Bank at the tine of the first stay hearing
early in the case) in reconciling the two positions taken by the
Bank, the Court finds itself sinply unable to fully credit al
that the Bank’s witness has asserted later in the case, wondering
where genuine truth-telling left off and perceived self-interest
took over. The Court is of course well aware of the practi cal
dictate of 8 506(a), that the value of the property shall be
determned in |ight of the purpose of the evaluation and of the
proposed disposition of the property, so that property mght in
one case be valued at fire sale values and in another instance as
part of a going concern, for exanple. But that provision was not

intended to justify the whol esal e change in valuation on no
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apparent basis other than an attenpt to gain a tactical advantage
by thwarting the proposed reorganization at the outset of the
case. |In consequence, the Court has sonme question about the
Bank’ s testinmony concerning interest rates and rel ated issues,
and has taken that into account in nmaking its decision.

The Plan al so neets the Bank’s objections (pages 12-14) that
its treatnment does not neet the “fair and equitable” test of §
1129(b)(2)(A). In addition to or as discussed in the findings
set out above, the Plan now pays Conpass a sufficient rate of
interest, allows it to keep its liens until the property is sold
and to credit bid at any forecl osure,? and gives to Conpass the
i ndubi t abl e equi val ent of its interest in the collateral.

Conpass Bank's Brief in Opposition to Confirnmation of
Debt or’s Second Anended Chapter 11 Plan (doc 200):

Conpass objects that the plan violates the absolute priority
rule (Part 1) and is not feasible (Part Il), contentions that
have al ready been addressed.

Conpass al so objects (Part 1V [sic]) that the Plan unfairly
di scrimnates against it and others by providing different

interest rates for different creditors, by making balloon

2 The Plan provides that the right to credit bid occurs only at
foreclosure and not pursuant to 8 363(k). In consequence the
Court need not consider the issue of, if the Bank were to credit
bid on the sale of a lot, how much of its claim if not all of
it, would be offset pursuant to 8 363(k).
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payments to some creditors, and by paying Ms. Harris interest
only for ten years. To begin with, as Four Hills points out, it
has only a single parcel of real estate and no guaranty fromthe
Tinley's. Conpass on the other hand has a diversity of real
estate to draw on if necessary, and the principals’ guaranties.
These differences alone are sufficient reasons for the slight
difference in treatnent (a fixed 7% for Conpass and a rate that
varies around 7% over time plus a ball oon paynent for Four
Hlls). And Conpass’ concern for Ms. Harris, who receives
interest only for about ten years, is msplaced; perhaps she
prefers her arrangenent with the Debtor rather than the Bank’s
(perfectly perm ssible) “get all you can as soon as you can”
approach. In any event, it is Ms. Harris’ duty and right, not
the Bank’s, to protect her interests.

Conpass asserts (Part V) that the Plan is not fair and
equi t abl e because Conpass bears all the risk, it is not receiving
t he i ndubi tabl e equivalent of its value, and it is also not
receiving a market rate of interest. The |last two objections
have been dealt with already. As to the first, Conpass’ claimis
anply secured; virtually every creditor would | ove to bear the
“risk” that Conpass conplains of in this case.

Part Il [sic] objects that the best interest test of

creditors is not met because of an inadequate chapter 7 analysis

Page - 28-



and only two years of cash projections. As Debtor points out in
its brief, doc 201 at p. 13, the nonconsenting classes are al
secured creditors. In a Chapter 7 liquidation these creditors
woul d receive the value of their collateral, at a mninmum and at
t he nost the anount of their claim The nonconsenting cl asses
are all oversecured, and will receive 100% of their all owed
claim The assets securing the clains will still secure the
claims after confirmation. The plan is a 100% pl an, and pays
interest on the clains after confirmtion. And, while it is true
t hat Debtor provided only two years of cash projections, Debtor’s
primary source to pay the secured claims is fromthe sal e of
assets, not fromincone. And, as M. Tinley pointed out in his
testi nony, any projections beyond two years woul d have been
unreliable. The Court finds that two years of projections in
this case are sufficient. Simlarly, Conpass objected to a | ack
of evidence on the |iquidation values of personal property. As
the Court notes, however, the objecting creditors are fully
secured (actually oversecured) by the assets on which they have
liens, and can never receive nore than their claims. So, the
val ue of the personal property only further enhances Debtor’s
ability to conply with the plan.

Part IV (sic) argues that the Plan fails to conply with

three (sic) provisions of Chapter 11: 1) it fails to pay post-
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petition interest or contractual fees and costs; 2) it contains a
secret injunction in violation of Section 524(e); 3) the Plan has
failed to disclose information sufficient to enable the creditors
or Court to make an infornmed decision about the plan; 4) Debtor
has not disclosed the text of the new prom ssory notes; and 5)
Debt or has not disclosed the release prices. The Mdification to
and Restatenent of Second Anended Chapter 11 Plan (doc 214) cures
the first objection in Paragraph 3.2.A. The Modification of
Chapter 11 Plan (doc 228) cures the second objection in item®6
(“Confirmation order shall only act as an injunction against the
pursuit of clainms against the debtor.”) Conpass does not state
with particularity its third objection; it alleges a general |ack
of information overall. There was extensive litigation regarding
the disclosure statenent in this case. The disclosure statenent
was anended several tinmes. The Plan has gone through numerous
nodi fi cati ons and anmendnents. The final version of the Plan
classifies creditors, and in Part IV details how the Plan will be
i npl emented. Wth respect to Conpass specifically, the Court
finds that the Plan’s classification and treatnent is clear. So,
with respect to Conpass the Court finds the third objection not
wel | taken. The fourth objection is cured through Debtor’s
attachnent of the proposed prom ssory note to the Modification to

and Rest atenment of Second Amended Chapter 11 Plan (doc 214). The
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fifth objection is cured (to the extent it was not already clear)
t hrough the Modification to and Restatenent of Second Anmended
Chapter 11 Plan (doc 214) at Paragraph 3.2.D and the exhibit
(final page) of Modification of Chapter 11 Plan to Address
Conpass Bank Objections (doc 228).

Part V (sic) objects to Debtor’'s treatnent of a sale of the
Juan Tabo property during the case. Debtor neets this objection
through its Modification of Chapter 11 Plan to Address Conpass
Bank Obj ections (doc 228) at item5 (“Conpass nmust be paid its
rel ease price in cash before a release nay be recorded.”)

Part VI (sic) argues that Debtor did not file the Plan in
good faith. In support of this argunent, Conpass clainms that 1)
the Plan | oses noney, 2) it delays paynent to creditors, 3) it
al l ows Debtor to speculate on the appreciation potential of
future projects, and 4) it allows the Tinleys to retain assets
and a “lifestyle.” The Court finds this objection not well
taken. First, the Court does not find that the Plan proposes to
| ose nmoney. To the contrary, the Court found the evidence
credible that this Plan is feasible. Furthernore, even if the
Debtor were to sustain a |oss, which Conpass has not proved,
Conpass will receive 100% of its claimfromthe assets al one.
Second, every Chapter 11 plan delays paynents to creditors; this

cannot be bad faith. The Court also finds a seven-year payback
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period reasonable. Third, the Court disagrees with Conpass’
characterization that the Plan all ows Debtor to “speculate.” |If
the properties appreciate in value during the life of the Pl an,
so nuch the better. Conpass is not entitled to nore than its
claim but as |long as Conpass remmins unpaid and then has to
forecl ose on unsold properties, the additional equity provides

even nore security for Conpass’ claim See Dewsnup v. Tinmm 502

U.S. 410, 417 (1992) (chapter 7 case). Fourth, the Plan by its
ternms does not deal with the Tinley s personal assets. |If
Conpass has a claimto those assets, it is beyond the scope of
this Chapter 11. To the extent Conpass is repeating its
“l'ifestyle” objection, the Court has already addressed that
earlier in this opinion.

Part VIl (sic) argues that Debtor has presented no evidence
to show that retaining Bob Tinley as President is consistent with
the interests of creditors. |In support of this claim Conpass
argues that the Tinleys have seriously m sused estate property.
This is sinply a rephrasing of the lifestyle objection, which the
Court has overruled. Furthernore, there is a presunption that a
Debtor will remain in possession during a case. M. Tinley has
operated that Debtor during the case, and has proposed a pl an
which, in the Court’s view, is satisfactory and confirnmable, and

whi ch protects all creditors’ interests. |If Conpass believed
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that there was serious m smanagenent, it could have filed a
nmotion to appoint a trustee, but it did not.

Conpass’ final issue, Part VIII (sic) seenms to be that it is
sonehow bad faith for the Debtor to have continued to pursue
confirmation of this plan. This objection has been net through
t he various anendnments as di scussed above.

Conpass Bank's Response to I CS s Menorandum of Points
and Authorities in Support of Confirmation (doc 203):

Item | deals with the third party injunction. As discussed
above, Debtor anmended to renove this provision. See Doc 228 item
6.

Item Il argues indubitable equival ence and Conpass’
perceived increase in risk exposure. As discussed above in this
menor andum opi nion, the Court finds that the Plan neets the
i ndubi t abl e equi val ence requirenents of the Code. And, the Court
finds that Conpass will remain 100% secured throughout the life
of the plan. Wile it is true that the equity cushion may
decrease in dollar ternms as properties are sold, so will Conpass’
claim Conpass will always have adequate security.

Item 11l asserts that the plan is not feasible. As

di scussed above, the Court disagrees.

Item |V argues that TMA Associates, 160 B.R 172 does not

stand for the sinplistic proposition that a plan with rel ease
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prices provides a creditor with the indubitable equivalent of its
collateral. The Court agrees, but this does not give Conpass the
result it seeks. The Court’s decision on indubitable equival ence
in this case is based on the facts in this case.

Item V agai n argues that Debtor has not disclosed adequate
information about its plan. The Court disagrees. See discussion
above related to Conpass Bank’s Brief in Opposition to
Confirmation (doc 200), Part IV (sic), 39 objection.

Item VI reargues the best interest of creditors test. The
Court dealt with this above regardi ng Conpass Bank’s Brief in
Opposition to Confirmation (doc 200), Part Il (sic). Basically,
100% is 100%

Item VIl sinply restates various argunents that have been
fully addressed above.

Conmpass Bank’'s Objection to Confirmation of Debtor’'s
Modi fi ed Second Anended Chapter 11 Plan (doc 225):

After the Court denied confirmation of Debtor’s Second
Amended Pl an, Debtor filed its Moddification to and Restatenment of
Second Anended Chapter 11 Plan (doc 214). |In response, Conpass
filed its Objection to confirmation thereof (doc 225). Conpass
makes clear that it was maintaining all of its previous
obj ections (with citations to the docket provided) to

confirmation of earlier versions of the plan, and in this
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Obj ection would only address defects to plan criteria as ruled on
by the Court at the hearing that denied confirmation. The Court
will deal with those new objections in turn.

Item | objects to certain |anguage in the Restated Plan (doc
214) that would allow Debtor to cure a default at any tine prior
to foreclosure. The Court expressly stated at the earlier
confirmati on hearing that this provision would not be acceptabl e.
The Restated Plan provision is:

| f the Debtor defaults in any post
confirmati on obligation due to Conpass Bank,
Conpass shall be entitled to exercise its
state-court rights to foreclose its |iens;
However, Debtor may still obtain rel eases of
collateral at any time prior to foreclosure
by tendering the release price to Conpass for
any parcel which the debtor desires to be
released. |If the Court determ nes that the
provi sion for paying Rel ease Prices and
obtaining releases after a default renders
this Plan unconfirmable, then the Debtor wl
delete fromthis Plan the provision entitling
it to releases after default.

Conpass characterizes the inclusion of this | anguage as bad
faith per se. The Court disagrees. Debtor no doubt believes it
is entitled to this provision, and intended to reargue that
portion of the Court’s earlier ruling. |In fact, in his opening
statenment at the June 2, 2004 hearing, M. Behles explained in
detail why Debtor had included this provision and believed it was

entitled to this treatnment based on the state court forecl osure
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judgnment. However, the Court maintains its earlier opinion that
this |l anguage is unacceptable in this Chapter 11 plan. The
sinple solution is that the Court reiterates that this provision
makes the Plan unconfirmable, and therefore considers it stricken
fromthe Plan. In other words, if Debtor defaults it may not
thereafter tender release prices for any property.? Debtor’s
attorney shall include |anguage in the confirmation order that
del etes the offending provision.

Item 1]l points out that the Restated Plan has inconsi stent
provi si ons regardi ng how Conpass shall apply paynents it
recei ves. Conpass’ observation is well taken. As discussed
above in footnote 3, New Mexico follows the “United States Rule”
(or “Massachusetts Rule”) that requires that paynents be applied
first to interest and then to principal. Therefore, Debtor’s
confirmation order shall explicitly provide that paynents are
applied first to interest, then to fees and costs, and finally to
principal .

Item |11l objects to its claimbeing divided into separate
i nterest and principal prom ssory notes. During opening argunent
on June 2, 2004, counsel for Conpass stated that it would no

| onger challenge this treatnent. Additionally, upon review of

% OfF course, nothing would preclude the Bank from voluntarily
accepting a payoff on a ot fromthe Debtor follow ng a default.
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t he plan and the explanation of Debtor’s counsel on June 2, 2004,
the Court finds that the issue would not be sufficiently materia
to defeat confirmation in any event. The state court judgnent,
for sonme reason unexplained by either of the parties, essentially
capitalized accrued interest into the judgnment and awarded
interest on the entire amount. Debtor’s classification is to
take the entire claimas of the petition date (principal and all
accrued interest) and classify this as the “principal.” The
separate classification “old interest” is interest that accrued
(and remai ned unpai d through adequate protection and ot her
paynents) through the effective date. This “old interest” claim
is represented to be about $90,000 and will be repaid w thout
interest over 7 years in equal annual instalnments. The Plan, as
di scussed above in this nmenmorandum opinion, will apply paynments
fromrel eases to unpaid accrued interest on principal, fees and
costs, and then to the principal bal ance.

ltem IV clains that the Plan has conflicting and
i nconsi stent provisions regarding renmedies in the event of
default. The Modification (doc 228) paragraph 1 solves this
problem It makes clear that Conpass has a pre-petition
forecl osure judgnment which it is entitled to enforce, and
clarifies that Conpass is entitled to enforce its existing

forecl osure judgment upon default.
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Item V argues that the Plan unfairly discrim nates agai nst
Conpass by allowi ng Debtor to delay paynents until its claimis
resolved. Debtor nmodified this treatnment in its Modification
(doc 228) paragraph 2. Conpass admtted in opening statenent at
the June 2, 2004 confirmation hearing that this problem had been
addressed. Additionally, the Court can treat the resolution of
any objection to Conpass’ claimon an expedited basis.

Item VI argues that Debtor has not provided a basis or

rationale for its proposed release prices. |In essence, Conpass’
objection is that while it nowis “confortably oversecured”, it
will be put at risk unless it receives at |east 90% of the

collateral fromall sales. First, Conpass has not provided
evidence of this, nor has it explained fromwhere the 90% figure
cones. Second, the Court has found earlier in this opinion that
Conpass will remain fully secured throughout the life of the
plan. There is no Code requirenment that a fully secured creditor
be provided with a certain percentage equity cushion while their
claimis being paid down over a reasonable period of tine.
Furthernmore, the Debtor did not arbitrarily decide rel ease
prices. All of the release prices are those the Court ordered
(rounded up to the nearest thousand) after the litigation that

ensued when the parties could not agree on rel ease prices.
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ltem VIl is not well taken. As M. Jacobvitz, attorney for
Four Hills, correctly pointed out in the June 25, 2004 cl osing
arguments, section 1129(b)(2)(A) is stated in the disjunctive; by
provi di ng the indubitable equival ent of Conpass’ claim the
Debt or need not al so give section 363(k) rights. This plan
section was nost clearly explained by M. Tinley s testinony on
June 2, 2004: the credit bid provisions of the Plan are intended
to apply only in the event of a foreclosure sale by Conpass, so
Conpass may not credit bid as Debtor sells individual parcels to
its customers. Furthernore, the Court finds that this makes
econom ¢ sense because 1) it ensures a cash flow to Debtor (by
paying only the rel ease price) to enable it to neet its other
obligations, including any taxes that m ght become due upon sal e,
and 2) it prevents Conpass frominterfering with individual
contracted-for sales to custoners, which interference could
adversely inpact the Debtor’s reputation regarding ability to
close contracted-for sales. ItemVIIl, dealing with transfers to
related entities, is cured by the Mdification (doc 228)
par agraph 4.

Item VIl deals with the timng of rel eases, and assurance
of paynment before the rel ease occurs. Debtor addressed and cured

this concern with its Mddification (doc 228) paragraph 5.
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Item | X clainms that plan | anguage can be construed to all ow
Debtor two bites at the apple concerning the state court’s award
of attorney fees and costs all owed under the original |oan
docunments. First, the Court does not read the | anguage of the
Plan as allowing this. Bankruptcy Court is not an appellate
court for state court decisions.?® Second, until Debtor attenpts
to challenge a state court award in the bankruptcy court the
issue is not ripe; and M. Tinley testified that there was no
intention to contest an attorney fee award in the Bankruptcy
Court. The Court has also previously ruled that it is up to the
state court judge to rule or not to rule on the prepetition
attorney fee issue, and that should the state court decide not to
rule, this Court will. Finally, the Court believes that the Pl an
| anguage is sufficiently clear that, if the decision on fees and
costs is rendered after execution of the prom ssory note, Debtor
will still be obligated to abide by the ruling.

Item X conplains that there is an insufficient accounting to

allow all parties to assess the risk of the Plan. Only Conpass

% |1f a state court nmakes this decision, the Rooker-Fel dman
doctrine [Rooker v. Fidelity Trust Co., 263 U S. 413, 414-16, 44
S.Ct. 149, 68 L.Ed. 362 (1923); District of Colunbia Court of
Appeal s v. Feldman, 460 U. S. 462, 482, 103 S.Ct. 1303, 75 L.Ed.2d
206 (1983)] ordinarily prevents a federal court fromreview ng

t hat deci si on.
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has raised this objection, and as |long as the rel ease prices are
clear as to Conpass, that is all that is required.

Item XI argues the secret injunction again. This menorandum
opi nion has dealt with that issue. Furthernore, it is clear from
the Modification (doc 228) paragraph 6 that the confirmtion
order acts only as an injunction against the pursuit of clains
agai nst the Debtor.

Item XI1 conplains that the proposed prom ssory note is not
on one of Conpass’ standard fornms. The Court finds that this is
not required. Furthernore, Conpass does not conplain that the
proposed note is deficient in any material respect.

CONCLUSI ON

The Bank has in previous hearings raised other objections
whi ch the Court has ruled upon. To the extent those objections
are again relevant as objections to confirmation of the Plan and
are not addressed specifically in this menorandum opi nion, they
are overrul ed.

From t he out set Conpass has sought to bl ock the Debtor’s
attenpts at reorgani zation at every turn, at tinmes questionably.

See, for exanple, the Bank’s Objection to Mdtion to Extend Tine

to File Schedul es of Assets and Liabilities and Statenents (sic)
of Affairs (doc 12) in response to the Debtor’s notion for an

extension filed fifteen days after the case was filed. Yet, as
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i ntended by the Code, a successful reorganization will preserve
for the Debtor and its other creditors val ue, perhaps substanti al
val ue, that would be otherwise lost in a foreclosure sale.

Al t hough it has perhaps taken the Debtor unduly long to obtain
confirmation of a Plan, now that it has done so, it is nowtine
for the Debtor to consummate its Plan, and for the case to nove
on.

The objections of Conpass Bank and of Bank of Anerica shoul d
be overruled, and the Plan confirnmed, subject to the m nor
amendnments required by this menorandum opi nion. Debtor’s counsel
is hereby directed to submt an order in conformty with this
opi nion, approved at least as to form by counsel for Conpass

Bank, Bank of America and Four Hills Associ at es.

L]

/45
e Fassgpe

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that on Septenber 28, 2004, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered, or mailed to the |listed counse
and parti es.

Dani el J Behl es
PO Box 415
Al buquer que, NM 87103- 0415

R Thonmas Dawe
PO Box 1027
Al buquer que, NM 87103-1027

Philip MKleinsmth
6035 Erin Park Dr Ste 203
Col orado Springs, CO 80918-3427

Shar on Hankl a
13725 Struthers Rd Ste 201
Col orado Springs, CO 80921-2451

Robert H Jacobvitz
500 Marquette NW Ste 650
Al buquer que, NM 87102-5309

WII Jeffrey
1212 Pennsyl vania NE
Al buquer que, NM 87110-7410

Leonard K Martinez- Met zgar
PO Box 608
Al buquer que, NM 87103-0608

Dougl as M Tisdal e
370 17th St Ste 3150
Denver, CO 80202-1375

St even A Kl enda
1600 Broadway St Ste 2600

Denver, CO 80202- 4989 %um_bmv
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