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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW MEXICO

In re:
FAYE JANZAD,

Debtor. No. 13-02-13002 SA
 

MEMORANDUM OPINION ON TRUSTEE'S
MOTION TO DISMISS UNDER § 109(e)

This matter came before the Court for trial on Trustee's

Motion to Dismiss under § 109(e) (doc. 26), in which the

Trustee claims that Debtor's noncontingent, liquidated,

unsecured debts exceed the statutory limit of $290,525.  The

Trustee's Motion was joined in by the following creditors:

Virginia Cordova (doc. 33), Doris Ocker (doc. 34), Richard

Becka (doc. 35), James Purdy (doc. 36), Yvonne Martinez (doc.

42), and Vivian Armenta (doc. 51).  Debtor objected to

dismissal (doc. 30).  The Debtor filed a brief in support of

eligibility (doc. 63) and a supplement (doc. 103).  Virginia

Cordova and the Trustee filed briefs (docs. 102 and 104

respectively).  Supplemental written testimony was requested

by the Court, and filed by the Debtor (doc. 98), and creditors

Virginia Cordova (doc. 84) and Mary Sanchez (doc. 86).  The

Court has reviewed the file, the proofs of claim filed in the

case and the testimony presented, and now issues this

Memorandum Opinion finding that the Trustee's Motion is well



1The bracketed numbers are the current limits.  See 11
U.S.C. § 104(b)(1) (providing for adjustment of § 109(e) debt
limits every three years.)
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taken and should be granted.  This is a core proceeding.  28

U.S.C. § 157(b)(2)(A).

DISCUSSION

1. Bankruptcy Code section 109(e) provides:

Only an individual with regular income that owes, on
the date of the filing of the petition,
noncontingent, liquidated, unsecured debts of less
than $250,000 [$290,5251] and noncontingent,
liquidated, secured debts of less than $750,000
[$871,550], or an individual with regular income and
such individual's spouse, except a stockbroker or a
commodity broker, that owe, on the date of the
filing of the petition, noncontingent, liquidated,
unsecured debts that aggregate less than $250,000
[$290,525] and noncontingent, liquidated, secured
debts of less than $750,000 [$871,550] may be a
debtor under chapter 13 of this title.

2. Section 109(e) includes disputed claims in the

eligibility computation.  In re Drovdal, No. 13-99-11106 SA,

slip op. at 11 (Bankr. D. N.M. July 14, 2000)(citing Matter of

Knight, 55 F.3d 231, 234 (7th Cir. 1995)).

3. The unsecured portion of a secured claim is counted as an

unsecured debt for section 109(e) eligibility.  Miller v.

United States Farmers Home Admin., 907 F.2d 80, 82 (8th Cir.

1990) (noting that this is the majority rule).

4. Debtor admits that she has non-contingent liquidated

unsecured claims for which proofs of claim were filed in the
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total amount of $250,745.18.  See Submission of Written

Testimony of Debtor, doc. 98, ¶ 37.

5. Proof of claim 5, of Bank of America, is filed as a

"secured" claim in the amount of $51,506.52, secured by 5709

Teakwood Trail NE, Albuquerque, New Mexico.  Debtor's schedule

A does not list this property.  Therefore, Bank of America's

secured claim is totally unsecured as to Debtor.  See 11

U.S.C. § 506(a)(providing that a claim secured by a lien on

property is secured only to the extent "of the value of [the]

creditor's interest in the estate's interest in [the]

property.")

6. Proof of claim 10, also of Bank of America, is filed as a

"secured" claim in the amount of $24,364.58, secured by

general intangibles, accounts, instruments, notes, etc. 

Debtor's schedule B does not list any such property. 

Therefore, Bank of America's secured claim is totally

unsecured as to Debtor.  See Id.

7. Proof of claim 11, filed by Doris Ocker, is filed as a

"secured" claim in the amount of $47,000.00, secured by a

mortgage from Kevin and Tara Roberts on 5709 Teakwood Trail

NE, Albuquerque, New Mexico.  Debtor does not list this

property on her schedule A and does not list a seller's

interest in any mortgage from the Roberts on her schedule B. 
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Therefore, Doris Ocker's secured claim is totally unsecured as

to Debtor.  See Id.  Debtor also objects to this claim as

being disputed.  See Submission of Written Testimony of

Debtor, doc. 98, ¶¶ 18-21.  The Court finds that Doris Ocker

holds a disputed unsecured claim that counts toward the 109(e)

limits.

8. Debtor objects to proof of claim 2, filed by Mary N.

Sanchez in the amount of $64,000 plus punitive damages. 

Debtor claims that the note attached to the claim is from

HighPointe Care, signed by Debtor as "Agent", and that Debtor

did not sign a personal guarantee for the note.  See Id. ¶¶ 8-

12.  Mary N. Sanchez alleges that the loan was made as a

result of fraudulent statements by the Debtor and that Debtor

made personal guarantees with regard to the payment of the

note.  See Supplemental Proposed Written Testimony of Creditor

Mary Sanchez, doc. 86, ¶¶ 1-8.  Debtor’s denial of the

personal guaranty merely makes the debt disputed as to her

personally.  The Court finds that Mary Sanchez holds a

disputed claim in the amount of $64,000 that is counted in the

eligibility computation, and a disputed unliquidated claim for

any punitive damages which would not be counted.

9. Debtor similarly objects to inclusion of claims 7 (Yvonne

Martinez, $20,000), 12 (Virginia Cordova, $47,000), and 21
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(Robert and Vivian Armenta, $15,512.61) on the grounds that

the debtor does not owe the amounts claimed.  The Court finds

that these are disputed debts that should be included in the

calculation.  

10. Debtor claims that Richard & Kay Becka's proof of claim

number 16 should be disallowed because it was discharged in

debtor's ex-husband's chapter 7 case (Supplement to Debtor's

Brief on Eligibility, doc. 103).  The preceding findings moot

the need to address this objection.

11. The Debtor’s unsecured non-contingent, liquidated debts

substantially exceed the limit of $290,525 for unsecured debt

in effect on the date of the filing of the petition.  Debtor

is ineligible for Chapter 13 relief.

12.  The Court will enter an Order giving the Debtor the

choice of converting this case to a chapter for which she is

eligible, and dismissing the case if Debtor fails to convert.

Honorable James S. Starzynski
United States Bankruptcy Judge
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