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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FAYE JANZAD,
Debt or . No. 13-02-13002 SA

MEMORANDUM OPI NI ON ON TRUSTEE' S
MOTI ON TO DI SM SS UNDER § 109(e)

This matter canme before the Court for trial on Trustee's
Motion to Dism ss under 8 109(e) (doc. 26), in which the
Trustee clains that Debtor's noncontingent, |iquidated,
unsecur ed debts exceed the statutory limt of $290,525. The
Trustee's Motion was joined in by the follow ng creditors:
Virginia Cordova (doc. 33), Doris Ocker (doc. 34), Richard
Becka (doc. 35), Janmes Purdy (doc. 36), Yvonne Martinez (doc.
42), and Vivian Arnmenta (doc. 51). Debtor objected to
di sm ssal (doc. 30). The Debtor filed a brief in support of
eligibility (doc. 63) and a supplenent (doc. 103). Virginia
Cordova and the Trustee filed briefs (docs. 102 and 104
respectively). Supplenmental witten testinony was requested
by the Court, and filed by the Debtor (doc. 98), and creditors
Virginia Cordova (doc. 84) and Mary Sanchez (doc. 86). The
Court has reviewed the file, the proofs of claimfiled in the
case and the testinony presented, and now issues this

Menmor andum Opi nion finding that the Trustee's Mdtion is well



taken and should be granted. This is a core proceeding. 28
U S C 8§ 157(b)(2)(A).

DI SCUSSI ON

1. Bankruptcy Code section 109(e) provides:

Only an individual with regular incone that owes, on
the date of the filing of the petition,

nonconti ngent, |iquidated, unsecured debts of |ess

t han $250, 000 [ $290, 525'] and nonconti ngent,

| i qui dat ed, secured debts of |ess than $750, 000

[ $871, 550], or an individual with regular incone and
such individual's spouse, except a stockbroker or a
commodity broker, that owe, on the date of the

filing of the petition, noncontingent, |iquidated,
unsecur ed debts that aggregate |ess than $250, 000
[ $290, 525] and noncontingent, |iquidated, secured

debts of |ess than $750,000 [$871,550] may be a
debt or under chapter 13 of this title.

2. Section 109(e) includes disputed clainms in the

eligibility conputation. In re Drovdal, No. 13-99-11106 SA,

slip op. at 11 (Bankr. D. NNM July 14, 2000)(citing Matter of
Kni ght, 55 F.3d 231, 234 (7th Cir. 1995)).
3. The unsecured portion of a secured claimis counted as an

unsecured debt for section 109(e) eligibility. Mller v.

United States Farnmers Hone Admin., 907 F.2d 80, 82 (8th Cir.
1990) (noting that this is the majority rule).
4. Debtor admts that she has non-contingent |iquidated

unsecured clainms for which proofs of claimwere filed in the

The bracketed nunbers are the current limts. See 11
U.S.C. §8 104(b)(1) (providing for adjustnment of 8§ 109(e) debt
limts every three years.)

Page - 2-



total amount of $250, 745.18. See Subm ssion of Witten

Testi mony of Debtor, doc. 98, { 37.

5. Proof of claimb5, of Bank of America, is filed as a
"secured" claimin the anount of $51,506.52, secured by 5709
Teakwood Trail NE, Al buguerque, New Mexico. Debtor's schedule
A does not list this property. Therefore, Bank of Anerica's
secured claimis totally unsecured as to Debtor. See 11
U.S.C. 8 506(a)(providing that a claimsecured by a lien on
property is secured only to the extent "of the value of [the]
creditor's interest in the estate's interest in [the]
property.")

6. Proof of claim 10, also of Bank of Anerica, is filed as a
"secured” claimin the anount of $24,364.58, secured by
general intangibles, accounts, instruments, notes, etc.
Debtor's schedul e B does not |ist any such property.
Therefore, Bank of America's secured claimis totally
unsecured as to Debtor. See |d.

7. Proof of claim1l, filed by Doris Ocker, is filed as a
"secured” claimin the anount of $47,000.00, secured by a
nortgage from Kevin and Tara Roberts on 5709 Teakwood Trai
NE, Al buquerque, New Mexico. Debtor does not list this
property on her schedule A and does not |list a seller's

interest in any nortgage fromthe Roberts on her schedul e B.
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Therefore, Doris Ocker's secured claimis totally unsecured as
to Debtor. See Id. Debtor also objects to this claimas
bei ng di sputed. See Subm ssion of Witten Testinony of
Debtor, doc. 98, 11 18-21. The Court finds that Doris Ccker
hol ds a di sputed unsecured claimthat counts toward the 109(e)
[imts.

8. Debt or objects to proof of claim2, filed by Mary N.
Sanchez in the amount of $64, 000 plus punitive damages.

Debtor clainms that the note attached to the claimis from

Hi ghPoi nte Care, signed by Debtor as "Agent", and that Debtor
did not sign a personal guarantee for the note. See Id. T 8-
12. Mary N. Sanchez alleges that the | oan was made as a
result of fraudulent statements by the Debtor and that Debtor
made personal guarantees with regard to the paynent of the
note. See Suppl enental Proposed Witten Testinony of Creditor
Mary Sanchez, doc. 86, 1 1-8. Debtor’s denial of the
personal guaranty nerely makes the debt disputed as to her
personally. The Court finds that Mary Sanchez holds a

di sputed claimin the amunt of $64,000 that is counted in the
eligibility conputation, and a di sputed unliquidated claimfor
any punitive damages whi ch woul d not be count ed.

9. Debtor simlarly objects to inclusion of claims 7 (Yvonne

Martinez, $20,000), 12 (Virginia Cordova, $47,000), and 21
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(Robert and Vivian Arnmenta, $15,512.61) on the grounds that

t he debtor does not owe the amounts clainmed. The Court finds
that these are disputed debts that should be included in the
cal cul ation

10. Debtor clainms that Richard & Kay Becka's proof of claim
nunmber 16 shoul d be disall owed because it was discharged in
debtor's ex-husband's chapter 7 case (Supplenment to Debtor's
Brief on Eligibility, doc. 103). The preceding findings noot
the need to address this objection.

11. The Debtor’s unsecured non-contingent, |iquidated debts
substantially exceed the limt of $290,525 for unsecured debt
in effect on the date of the filing of the petition. Debtor
is ineligible for Chapter 13 relief.

12. The Court will enter an Order giving the Debtor the

choi ce of converting this case to a chapter for which she is

eligible, and dism ssing the case if Debtor fails to convert.

I gy

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that on July 30, 2003, a true and correct

copy of the foregoing was either
faxed, delivered, or mailed to the |isted counsel

Chris WPierce
PO Box 6
Al buquer que, NM 87103- 0006

Darryl WM I et
6605 Uptown Bl vd NE Ste 390
Al buquer que, NM 87110-4293

Lori L MIlet
6605 Uptown Bl vd NE Ste 390
Al buquer que, NM 87110-4293

Randal W Roberts
8102 Menaul Blvd NE
Al buquer que, NM 87110- 4667

Rodney L Schl agel
PO Box 3170
Al buquer que, NM 87190- 3170

St ephen J Rhoades
6400 Uptown Bl vd NE Ste 550E
Al buquer que, NM 87110-4226

St evan Schoen
3908 Carlisle Blvd NE
Al buquer que, NM 87107-4504

Rachael J Zepeda
Speci al Assi stant US
At t or ney

210 E Earll Ms 2200 PX
Phoeni x, AZ 85012- 2626

Narci so Garcia, Jr
2033 San Mateo Bl vd NE
Al buquer que, NM 87110-5147

Thomas L Kal m
8617 Las Camas NE
Al buquer que, NM 87111-2342

electronically transmtted,
and parties.

Karen H Bradl ey
PO Box 3509
Al buquer que, NM 87190- 3509

Kell ey L. Skehen

625 Silver Avenue SW
Suite 350

Al buquer que, NM 87102- 3111
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