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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF NEW MEXI CO

Inre
HOMELOAN. COM | NC. *t
Debt or .
No. 7-02-12928 MA

HOMELOAN. COM | NC.
Plaintiff,
V.

W LLI AM LOUGHBOROUGH
and PHI LLI P R DOEPFNER,
Adv. No. 02-1244 S
Def endant s.

PROPOSED FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW AND
MEMORANDUM OPI NI ON ON DEFENDANT PHI LLI P R. DOEPEFNER' S
MOTI ON TO DI SM SS DEBTOR' S AMENDED AND RESTATED
COVPLAI NT AS TO CLAI M FOR BREACH OF CONTRACT FOR
FAI LURE TO STATE A CLAIM UPON WHI CH RELI EF CAN BE GRANTED

This matter is before the Court on Defendant Phillip R
Doepfner’s (“Doepfner”) Mdtion to Dism ss Debtor’s Amended and
Restated Conplaint as to Claimfor Breach of Contract for
Failure to State a Clai mupon which Relief can be G anted (doc
27). Doepfner is self-represented. Plaintiff responded
through its attorneys Davis & Pierce, P.C. (WliamF. Davis
and Cynthia M Tessman) (doc 31), and Doepfner replied (doc
33).

PROCEDURAL POSTURE

1On May 24, 2004, the Court entered orders converting 4
rel ated Chapter 11 proceedings to Chapter 7 and severing their
previous joint admnistration. The caption is anended to
reflect these actions.



Plaintiff filed this adversary proceedi ng on Septenber
18, 2002, consisting of 4 counts: 1) preferential transfer, 2)
breach of fiduciary duty, 3) prima facie tort, and 4)
mal practice. Doepfner filed his first notion to dism ss or
abstain (doc 5). The Bankruptcy Court issued a Menorandum
Opi ni on contai ning proposed findings of fact and concl usi ons
of law on that nmotion (doc 13), which were adopted by the Hon.
Bruce D. Black, District Judge (doc 21). This resulted in
di sm ssal of Counts 3 and 4; Doepfner’s notion to abstain was
al so denied. Plaintiff then filed its Amended and Rest at ed
Conpl ai nt (doc 26) containing a new count 3, “Damages for
Breach of Contract.” Doepfner then filed this nmotion to
di sm ss (doc 27).

Under the analysis of the first Menorandum Opi ni on, pages
10-11, the new Count 3 is a non-core proceeding. The
Bankruptcy Court has jurisdiction over Count 3 as a “rel ated

to” proceeding, but nust submt proposed findings of fact and
conclusions of law to the District Court?  Menorandum
Opi nion, page 7 (citing 28 U . S.C. §8 157(c)(2) and

Fed. R Bankr. P. 9033).

2 Pursuant to Federal Bankruptcy Rule 9033(b), parties
must serve and file witten objections to these Proposed
Fi ndi ngs of Fact and Concl usions of Law within 10 days after
bei ng served with this docunent.
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PROPOSED FI NDI NGS OF FACT

1. Count 3 alleges that Doepfner was Plaintiff’'s attorney
and under his retainer agreenent he was required to
withdraw fromrepresentation if a conflict arose.
Doepfner al so represented co-defendant Loughborough, who
was Plaintiff’s director and president. Loughborough was
term nated fromenployment with Plaintiff. Doepfner
w shed to continue representing both parties, and
acknow edged the conflict. Doepfner agreed to not
represent either party in any matters involving the
other3 Due to this agreenent, Plaintiff continued to
enpl oy Doepfner. Doepfner then did represent
Loughborough in an action against Plaintiff4 and

Plaintiff was danmaged therefrom

S Plaintiff’s Exhibit 3 to the Anmended conplaint is a
letter from Doepfner to Plaintiff and Loughborough that
informs the parties of the conflict, states that he cannot
represent either in any matter involving the other, that he
will not take any adverse action to either party, and
expresses his desire to continue to represent both.

4 The Conplaint’s “Conmmon Al |l egati ons” provide nore
detail. Doepfner acted as Loughborough’s attorney in an
arbitration hearing regardi ng Loughborough’s termnation, in
obtaining a default judgnent against Plaintiff, in a
garni shnment against Plaintiff and then in a turnover action
against Plaintiff. 97 8-11, 13.

Page - 3-



2.

Def endants both live in Texas. Plaintiff did business in
Texas. All events alleged in the conplaint took place in

Texas.

PROPOSED CONCLUSI ONS OF L AW

1.

“A court may dismss a conplaint only if it is clear that
no relief could be granted under any set of facts that
coul d be proved consistent with the allegations.” Hishon

V. King & Spalding, 467 U S. 69, 73 (1984)(citing Conl ey

v. G bson, 355 U. S. 41 (1957)). For the purposes of a
nmotion to dismss, a plaintiff’'s allegations nust be
taken as true. [d.

Federal courts apply the law of the state in which they
are sitting, including choice of law rules. Tucker v.

R.A. Hanson Co., Inc., 956 F.2d 215, 217 (10" Cir. 1992).

I n contract cases, New Mexico courts | ook to the place of

contracting for the applicable law. 1d. See also Eichel

v. Goode, Inc., 101 N.M 246, 250, 680 P.2d 627, 632 (Ct.

App. 1984). Therefore, Texas contract |aw should apply
to Count 3.

Texas recogni zes oral contracts. See, e.qg., Critchfield

v. Smith, 151 S.W3d 225, 233 (Tex. App. 2004); \al-Mart

Stores, Inc. v. Lopez, 93 S.W3d 548, 555 (Tex. App.

2002) .
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In Texas, to establish a breach of contract claim the
plaintiff nust prove: 1) a valid contract, 2) that
plaintiff performed or tendered performance, 3) that
def endant breached, and 4) that plaintiff was damaged.

Critchfield, 151 S.W3d at 233.

In Texas, plaintiff need not plead whether a contract

sued upon is oral or witten. Abraham & Co., Inc. V.

Smith, 2004 W 210570, *2 (Tex. App. 2004); Dallas

Building & Repair v. Butler, 589 S.W2d 794, 796 (Tex.

App. 1979).
In Texas, the court can find the existence of an oral
contract (i.e., an “inplied-in-fact contract”) fromthe

acts and conduct of the parties. Critchfield, 151 S.W3d

at 233; Wal-Mart Stores., Inc., 93 S.W3d at 557. See

al so Copeland v. Al sobrook, 3 S.W3d 598, 605 (Tex. App.

1999) (When one party denies existence of an oral
contract, the court |ooks to subsequent conduct. From
the conduct, the court can find a “nmeeting of the m nds”,
of fer, acceptance and consideration. |1d. at 606).

I n Texas, the existence of a witing does not preclude a
court fromfinding an oral contract or awarding relief.

Dall as Building & Repair, 589 S.W2d at 796. Cf. Cothron

Avi ation, Inc. v. Arco Corp., 843 S.W2d 260, 263-64
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(Tex. App. 1993)(Parties may enter oral contract even if
contenplating a witten contract. The parties’ intent is
a jury question.)

Texas liberally allows notice pleading:

Under Texas | aw, pleadings nust neet a "fair
notice" standard, requiring that an opposing
party be able to ascertain fromthe pleading the
nature and basic issues of the controversy and
the testinony that will be rel evant.

Hori zon/ CMS Heal thcare Corp. v. Auld, 34 S. W 3d
887, 897 (Tex. 2000). Specifically, a petition
is deened sufficient if it gives fair and
adequate notice of the facts upon which the
plaintiff bases her claim |d. The purpose of
the rule is to give the opposing party
sufficient information to enable himto prepare
a defense. 1d.

Abraham & Co.. Inc., 2004 W. 210570 at *2. See al so

Gonzales v. City of Harlingen, 814 S.W2d 109, 111-12

(Tex. App. 1991)(The purpose of pleadings is to give
notice of a party’'s clains and defenses and notice of the
relief sought. Pleadings are to be construed as
favorably as possible to the pleader. The Court exani nes
the pleader’s “intendment” and uphol ds a pl eading even if
sone elenent is not alleged, supplying mssing facts that
can be inferred fromwhat is specifically stated.)
A petition in an action based on a contract

must contain a short statement of the cause of

action sufficient to give fair notice of the

claiminvolved, including an allegation of a

contractual relationship between the parti es,

and the substance of the contract which supports
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the pleader's right to recover. Air & Punp Co.
v. Al maquer, 609 S.W2d 309, 313 (Tex. Civ.
App.— Corpus Christi 1980, no wit); 14

TEX. JUR. 3D Contracts § 338 (1981). 1In response,
a defendant may file a general denial which puts
at issue all matters not required to be denied
under oath or affirmatively pl eaded.
Tex. R Civ.P. 92; 14 Tex.Jur.3d Contracts 8§ 345
(1981). Many defenses to a breach of contract
suit, including lack of capacity, denial of
execution, |ack of consideration, and usury,
must be made by verified denial. Tex.R Civ.P.
93. Further, the affirmative defenses of
accord and satisfaction, duress, failure of
consideration, fraud, illegality, statute of
frauds, and other matters in avoi dance nust be
affirmatively pleaded. Tex.R Civ.P. 94.

A party to a breach of contract suit is
entitled to pretrial discovery. See generally
Tex. R Civ.P. 166b, 167, 168, 169, 200, 208. A
party is entitled to sunmary judgnent in a
breach of contract suit when no material fact
i ssues exist and the novant establishes its
right to judgnent as a matter of | aw.
Tex. R Civ.P. 166a; Roark v. Stallwrth Gl &
Gas, Inc., 813 S.W2d 492, 494-95 (Tex. 1991).

I f, however, a trial on the nmerits is necessary,
a party to a breach of contract suit is entitled
to a jury trial on disputed issues of fact.
Trinity Universal Ins. Co. v. Ponsford Bros.,
423 S. W 2d 571, 575 (Tex. 1968). To prevail at
trial, the plaintiff must prove: (1) a contract
exi sted between the parties; (2) the contract
created duties; (3) the defendant breached a

mat eri al duty under the contract; and (4) the
plaintiff sustained danages. Snyder v. Eanes

| ndep. Sch. Dist., 860 S.W2d 692, 695 (Tex.
App. — Austin 1993, wit denied). Judgnment is

t hen entered based on the pleadi ngs, evidence,
and findings of the judge or jury. Tex.R Civ.P.
301.

Cadle Co. v. Castle, 913 S.W2d 627, 630-31 (Tex. App.

1995). See al so Chuck Wagon Feeding Co., Inc. v. Davis,
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10.

11.

768 S. W 2d 360, 363 (Tex. App. 1989) (It is sufficient in
a contract action for the plaintiff to allege rights or
obligations arising out of the contract and a | egal
conclusion that the defendant contracted to do or refrain
from doing a given act.)

Count 3 neets the mininmumrequirements to state a cause
of action under Texas |aw for breach of contract. It
provi des notice that Plaintiff clainms the existence of a
contract, that under the contract Doepfner had a duty to
refrain from adverse | egal actions toward Plaintiff, that
Plaintiff provided consideration in the form of
continuing to enpl oy Doepfner, that Doepfner breached the
contract by representing Loughborough’s interests agai nst
Plaintiff, and that Plaintiff was damaged.

Many of Doepfner’s argunments in the Motion to Disniss
focus on his claimthat Exhibit 3 is not a contract.

But, the conplaint does not claimthat Exhibit 3 is “the”®
contract — only that it was a letter from Doepfner
agreeing to not represent either party agai nst the other

“in order to continue to represent Plaintiff.”

5 Therefore, Doepfner’s cases that stand for the

proposition that it is proper to dismss if a contract
attached to a conplaint denonstrates no relief is avail able,
are inapplicable.
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12.

Complaint, Y44. In a notion to dism ss context, Exhibit
3 can be construed as an offer. The Conplaint, 45, then
states that based upon Exhibit 3 Plaintiff continued to
enpl oy Doepfner. 1In a motion to dism ss context, Y45 can
be construed as an allegation that the offer was
accepted, and al so suggests consi deration.

Doepfner’s argunents that there was no contract, no

consi deration, no neeting of the m nds and no foreseeable
danages go nore to the nerits of Count 3 than to its

failure to state a claim

SUMVARY OF RECOMVENDATI ONS

The Bankruptcy Court reconmends that the United States

District Court:

1)

2)

Decl are that the Bankruptcy Court has jurisdiction over
Count 3 of the Amended and Restated Conpl aint as a non-
core “related to” proceeding.

Deny Defendant Doepfner’s Mdtion to Dism ss Count 3.

G5

N P

A

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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| hereby certify that on April 15, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the listed counsel and/or parties.

WIlliamF Davis
PO Box 6
Al buquer que, NM 87103- 0006

Dougl as R Vadnai s
PO Box 2168
Al buquer que, NM 87103-2168

Philip R Doepfner
600 One Lincoln Centre

5400 LBJ Freeway
Dal l as, TX 75240

%mmlaiMAv
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