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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
DEBRA LOVATO,

Debt or . No. 7-01-14692 SA
DEBRA LOVATO

Pl ai ntiff,
V. Adv. No. 01-1211 S
GVIAC,

Def endant .

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND MEMORANDUM OPI NI ON | N SUPPORT OF JUDGVENT

This matter came before the Court for trial on the nerits
of Plaintiff's conplaint for breach of contract, conversion,
fraud, unfair trade practices, and collection. Plaintiff is
represented by her attorney Jane Rocha de Gandera. Defendant
is represented by its attorney Thomas R. Brooksbank. This is
a core proceeding. 28 U.S.C. 8 157(b)(2)(A).

At trial, Defendant noved to dism ss at the concl usion of
Plaintiff's case. The Court made oral findings of fact and
conclusions of law on the record and dism ssed all clains
except the breach of contract claim Basically, Plaintiff
seeks an order declaring that GVAC breached a contract with
her by taking collection actions beyond the scope of a
settl enment agreenment that provided for an installnment paynent
of a judgnment from her wages. In other words, Plaintiff seeks
the benefits of the contract through a danage award and a

return of noney taken in excess of what would have been



coll ected had the contract been performed according to its
explicit termns.

Fi ndi ngs of Fact

1. Plaintiff purchased a 1996 Pontiac from Baca Ponti ac-

Bui ck-GVMC, Inc. ("Baca") on or about February 24, 1996, giving
Baca a note calling for 35 nonthly paynments of $293.16 and a
final paynment of $8,939.72 on March 10, 1999. The note
included interest at a rate of 8.8%

2. Baca assigned the note to GVAC

3. Plaintiff defaulted in her paynments and GVAC repossessed
the Pontiac and sold it pursuant to state |law, |eaving a
deficiency due in the amount of $3,116.88, with interest
accruing at the rate of 8.8% from April 29, 1999.

4. GVAC filed suit in state court to recover the deficiency
plus its attorneys fees and costs of suit. GWVAC obtained a
default judgment in the state court on July 25, 2000. GVAC
filed a transcript of judgnent on the sanme date for $3,116. 88
in damages, $122.00 in costs, and $500.00 in attorneys fees.
5. | n August, 2000 GVAC began the process of garnishing
Plaintiff's wages through her enpl oyer Val encia Counseling.
Before this tine there had been no comuni cati ons between
Plaintiff and GVAC or its attorney, therefore there is no

hi story of prior dealing.
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6. GMAC and Plaintiff agreed to a stipulation not to execute
in exchange for nmonthly paynments. GVAC agreed, through
counsel, to release the wit of garnishment provided that
Plaintiff sign the stipulation and return it and begi n maki ng
nont hly paynments of $50.00 by October 15, 2000 until the debt
was paid in full. There was no testinony that the parties

di scussed any alternatives to the garnishnent of Plaintiff's
wages. Therefore, at this tinme, the stipulation not to
execute was essentially synonynous with a plan to nmake

vol untary nonthly paynents.

7. Cct ober 15, 2000 passed wi thout GVAC s attorney receiving
ei ther a paynent or the signed stipulation.

8. On November 17, 2000 GVAC obtained a second wit of

garni shment fromthe state court directed to Val enci a
Counsel i ng.

9. Sonmetinme in md-Novenmber, 2000 Plaintiff mde a paynment
of $50.00 to GVAC s attorney. The attorney held off serving
the second wit of garnishment on the enpl oyer

10. Plaintiff did not make the Decenber $50. 00 paynent, so
GVAC s counsel in January, 2001 resuned garnishment of the
enpl oyer and al so took steps to obtain a garnishment of

Plaintiff's bank account.
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11. In response to the garni shnent of the enployer, Plaintiff
t el ephoned M. Brooksbank on or about January 25, 2001, asking
to go back to the original agreenment (i.e., the $50.00 per
nmont h agreenment.) During this conversation Plaintiff told him
t hat she was supporting four children and had a hard time
paying her bills. M. Brooksbank said that he would not
consi der going back to the original agreenent, but would agree
to change the garnishment from a percentage of net pay to
$50. 00 per pay period. There was no discussion of alternative
coll ection procedures such as garni shnment of bank accounts.
Plaintiff agreed to this proposal. M. Brooksbank then faxed
a letter to Valencia Counseling on January 25, 2001 that
st at ed:
Please allow this letter to serve as an

agreenent between Plaintiff GENERAL MOTORS

ACCEPTANCE CORP. and Debra Lovato to change the

court ordered garnishnment from 25% of the net pay

each pay period, to $50.00 each pay period. The

af orementioned agreenment is effective fromthe date

this letter is signed by the defendant. This is

voluntary and shall continue until the debt is paid

in full, or the debtor term nates enpl oynent.

Pl ease send all voluntary wage deductions to

Br ooksbank & Associ ates, PO Box 3479, Reno NV 89505.

Pl ease have Debra Lovato sign in the space

provi ded bel ow, as approval of this voluntary

deduction, and do not hesitate to contact nme should

you have any questions regarding this matter.

This letter is a standard form docunent that M. Brooksbank

uses to docunent a reduction in garnishnents from25%to a
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fixed dollar anount. Plaintiff signed this letter and the
enpl oyer faxed it back to M. Brooksbank. M. Brooksbank
testified that Plaintiff had not asked hi m about ot her
collection activities, and that, if she had, he would not have
known of f hand of the existence or status of other pending
collection activities and he would have had to check into it.
He testified that he assumed that any other collection
activities in progress would continue. Plaintiff's
under st andi ng was that she woul d pay $50.00 per pay period
until the debt was paid in full; she testified that she had no
i dea that GVAC woul d continue with other garnishments or
attenpt to seize her bank account. Neither party knew the
assumptions of the other. Neither party intentionally
conceal ed their assunmptions. Neither party nmade a

nm srepresentation. Neither party had a duty to disclose their
own intentions because the existence of other collectible
assets was beyond contenpl ation of the parties. The Court
finds that the parties agreed to satisfy the judgnment through
the series of $50.00 paynments, and did not anticipate
collection in any other way. The fax agreenment accurately
represents the entire agreenent of the parties. The Court
finds it reasonable that Plaintiff or any other reasonable

person woul d assune that the entire agreenent consisted of the
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$50. 00 wi t hhol di ngs, because up to that point there had been
no di scussi ons about or attenpts at alternative collection
met hods.

12. The Court finds that the purpose of the fax agreenent was
to allow Plaintiff to pay her debt over tine in a nmethod that
she could reasonably afford, given her other financial
constraints such as supporting her children. In other words,
the parties intended the fax agreement to substitute for or
replace the statutory garni shnent procedures. Based on the
circunstances, the Court finds that Plaintiff reasonably
relied on the fax agreenent as allowing her to pay over tinme,
and this reliance to her detrinent was reasonably foreseeable
by GVAC.

13. GVAC obtained a judgnent on the wit of garnishnent
served on the enployer on February 16, 2001 which directed the
enpl oyer to pay GVAC only $100 per nonth.

14. Plaintiff's enployer wi thheld $50.00 from each of the
January 31, February 15, February 28, and March 15, and March
30, 2001 payrolls pursuant to the January 25, 2001 fax.

15. At the tine of the fax agreenent, neither the Plaintiff
nor GMAC s attorney anticipated that Plaintiff would have any
significant anount on deposit at a bank, and the parties

shared no intent of what would happen in regard to that
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possibility. The fax agreenment made no nention of the
parties' rights in the event that GVMAC or its attorney

di scovered assets in a bank account belonging to Plaintiff.

16. On February 5, 2001, GVAC obtained a wit of garnishnment
fromthe state court directed to Ranchers Bank. Ranchers Bank
filed its answer on February 28, 2001 stating that it held
$4,202.50 in Plaintiff's checking account. This amunt
consisted primarily of Plaintiff's directly deposited federal
income tax refund. Plaintiff first |earned of the bank

garni shment froma letter and docunents sent to her fromthe
bank which she received on or about March 1, 2001. On March
15, 2001 at 9:36 a.m the state court entered a judgnment on
writ of garnishnent on Ranchers Bank. Plaintiff filed a claim
of exenption from garnishment in the collection suit on March
15, 2001 at 4:21 p.m?;, she clainmed the bank account exenpt
"Because this is nmoney to take care of children.” Plaintiff
did not request a hearing on her exenption claim The Court
specifically finds that Plaintiff intended to use the noney in

her bank account to support her children.

! New Mexico Civil Form 4-808 ("Notice of Right to Claim
Exenptions (Garnishment)") requires a judgnment debtor to
conplete and return the claimof exenptions formto the clerk
of the court within ten days after service of the notice.
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17. Plaintiff had not intentionally conceal ed the existence

of her tax refund, and GVAC and its attorney had no know edge
t hat any anmount would be in the bank account when it was
gar ni shed.

18. Plaintiff put on evidence of several overdraft fees and
costs arising frominsufficient funds checks that resulted
after the bank account was garni shed. She was al so required
to appear in state court to answer to a bad check action
instigated by Wal-Mart. And she was forced ultimately to file
bankruptcy, a course of action that she had been resisting,
successfully, until struck by the consequences of the

gar ni shnent .

19. Plaintiff filed a chapter 7 petition on July 6, 2001.

20. Had the bank account not been seized: a) GVAC woul d have
al so received $50. 00 wage paynents twice in April, My and
June, 2001; b) the chapter 7 filing would have stayed any
further collection efforts after July 5, 2001; and c) during
the 90 days i medi ately precedi ng the bankruptcy petition GVAC
woul d have received | ess than $600. 00, so no anount woul d have
been recoverable by Plaintiff as a preference under 11 U.S. C. §

547(c) (8)>2.

2 Exenption woul d al so be prohibited by 11 U.S.C. §
522(g) (1) (A) (Debtor may not exenpt voluntarily transferred

property.)
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21. Neither side presented evidence of industry standards or
generally common practices related to debt coll ection.
22. Plaintiff is legally and financially unsophisticat ed.

Concl usi ons of Law

EXI STENCE OF CONTRACT

The January 25, 2001 fax was an offer. See Restatenent
(Second) of Contracts 8§ 24 (1981)("An offer is the
mani festation of willingness to enter into a bargain, so mde
as to justify another person in understanding that his assent
to that bargain is invited and will conclude it.") Plaintiff
accepted the offer when she signed the faxed docunent and
directed her enployer to withhold nonies from her paycheck.

"Consideration” is required to make nutual pron ses
enf orceabl e as a contract. Restatenent (Second) of Contracts §
17 (1979). Plaintiff's promse to pay the debt in installnents
with interest was consideration. See Restatenment (Second) of
Contracts 8 73 cnmt. ¢, illus. 8 (1979):

A owes B a matured |iqui dated debt bearing interest.

Mut ual proni ses to extend the debt for a year at a

| ower rate of interest are binding. By such an

agreenent A gives up the right to termnate the

runni ng of interest by paying the debt.

In this case, the parties also agreed to extend the debt

(presumably at the judgnent rate of interest). Their prom ses,

i.e., GMAC s promise to collect over tine and Plaintiff's
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prom se to pay over tinme, would be binding. Such an agreenment
is an accord and satisfaction, which “is a nethod of

di scharging a contractual obligation by substituting for such
contract an agreenment for the satisfaction thereof and

perform ng the substituted agreenment.” National Od Line

| nsurance Conpany v. Brown, 107 N.M 482, 484, 760 P.2d 775,

777 (1988). See also United States v. MCall, 235 F.3d 1211

1215-16 (10th Cir. 2000)(oral prom se to pay anmount requested
inletter fromplaintiff created binding settlement agreenment,
whi ch operated as an accord and satisfaction of the original
suit) (appl ying New Mexico | aw).

The consequence of entering into an accord and
satisfaction is that during the substituted performance, the
debtor’s original obligation to pay is suspended and cannot be

enforced.® As a result, while Plaintiff was perform ng the

3“1f the obligee is unwilling to give up its rights on
the original duty until the obligor has actually perfornmed the
new prom se, the obligee can nake what is called an accord,
rather than a substituted contract. An accord is a contract
under which the obligee prom ses to accept a stated
performance in satisfaction of the obligor’s existing duty....
Not until performance, which is called satisfaction, however,
is the original duty discharged. Discharge in this way is
therefore said to be by accord and satisfaction. Unti
sati sfaction by performance, the original duty is suspended
and cannot be enforced by the obligee.” 1 E. Allen
Farnsworth, Farnsworth on Contracts (2" Ed. 2001) § 4. 24.
(Enphasis in original.)
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substituted agreenent, Defendant was precluded from pursuing
its original collection efforts.

Furthermore, in New Mexico by statute* every witten
contract is presunmed to be supported by sufficient
consi deration unless the contract itself bears evidence of |ack

of consi derati on. Burt v. Horn, 97 NNM 515, 517, 641 P.2d

546, 548 (Ct. App. 1982)(construing 8 38-7-2 NMS. A 1978).
The fax agreenent does not bear evidence of |ack of

consi deration on its face. Conmpare O Brien v. Quantius (ln re

Quantius’ WIl), 58 NNM 807 at 822-23 and 823, 277 P.2d 306 at

316 (1954) (concurrence relies on 8 20-208 NNM S. A 1941 [the
previ ous codification of 8 38-7-2 NMS. A 1978], but it and
the majority affirmon the basis of the considerabl e parol
evi dence about the status of the obligations between the
parties). Therefore, the Court nust presume there was adequate
consideration. GVAC did not rebut the presunption of
consi derati on.

Furthernmore, the funds actually paid pursuant to the fax
agreenment woul d be sufficient consideration to nmake it

enf or ceabl e. See Ronero v. Earl, 111 N.M 789, 791, 810 P.2d

48 38-7-2 NMSA 1978 provides: "Every contract in witing
hereafter made shall inport a consideration in the same manner
and as fully as seal ed instrunents have heretofore done.™
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808, 810 (1991)(citing Restatenent (Second) of Contracts § 71
(1979)).

There is a |line of New Mexico cases which stand for the
“general rule that ‘the prom se to do what a person is already
obligated by |aw or contract to do is not sufficient

consideration for a promse nmade in return.’” Burt v. Horn,

supra, 97 NNM at 517, 641 P.2d at 548, citing Hale v.

Brewster, 81 N.M 342, 345, 467 P.2d 8 (1970); In re Quantius

WII, 58 NNM 807, 277 P.2d 306 (1954); Munro v. City of

Al buguer que, 48 N.M 306, 150 P.2d 733 (1943). Accord, Ol nman

v. Huddl eston, 41 NM 75, 78, 64 P.2d 97, 99 (1937). To put

it most sinply, Plaintiff owed GVAC the debt, GVAC was entitled
to exercise the various collection rights given it by state
statute, and the prom se to pay the debt over tinme would appear
to be a promse to do what the Plaintiff was already obligated
to do. Nevertheless, an exam nation of those cases, shows that
t hey are not applicable to the circunstances of this case.

In Burt v. Horn, the New Mexico Court of Appeals upheld

t he second contract as valid because settlenent of the disputes
whi ch existed between the owner and contractor over the first
contract, which disputes had led to the execution of the second
contract, constituted consideration for the second contract.

Id., 97 NNM at 518, 641 P.2d at 549. In other cases, the
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second contract has been held invalid as “an exaction akin to

extortion.” Pittsburgh Testing Laboratory v. Farnsworth &

Chanmbers Co., Inc., 251 F.2d 77, 79 (10" Cir. 1958) (applying

Ckl ahoma law). One of the exanples cited by the Tenth Circuit

is Olmn v. Huddl eston, supra. In Al mn, honmeowners and a

bui | der agreed that the builder would build a new home for the
owners while the owners continued to live in their old house.
Part of the agreenent required that, as part of the financing
for the new house, the owners transfer the equity in the old
house to the buil der when the new house had been built or when
the old house sold. The builder arranged for the sale of the
ol d house, but then the owners refused to transfer the equity
unl ess the builder executed a note to them for that equity.

The buil der was conpelled to do so or to lose the sale. 41
N.M at 79, 64 P.2d at 99. The New Mexi co Suprene Court
affirmed a judgnent against the owners on the ground that there
was no consideration for the note. “[The builder] cannot be
deprived of [the] defense of want of consideration because [the
owners] relied on a claimthey knew was false;...” 41 NM at
80, 64 P.2d at 100.

In Hale v. Brewster, 81 N.M 342, 344, 467 P.2d 8, 10

(1970), “[t]he question presented concerns the right and

propriety of an attorney taking conpensation for representation
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of an indigent charged with a crime when he has been appointed
by the court to represent the indigent and has been paid by the
court for the services rendered.” Citing the rule that

prom sing to do what one is already obligated to do does not
constitute consideration, the Suprene Court held that “if the
note was given to [the attorney] as a fee for services, which
he was al ready bound to perform by virtue of his appointnment by
the court, [the client] had a good and valid defense....” |Id.,
81 N.M at 345, 467 P.2d at 11.

OBrien v. Quantius (In re Quantius’ WIl), 58 NNM 807,

277 P.2d 306 (1954) began when the father and nother of the
plaintiff executed a separation agreenment which provided, anong
ot her things, that the father would maintain an insurance
policy on his |life for the couple’'s daughter (plaintiff).
Subsequently the parents divorced, and the separati on agreenent
was | argely incorporated into the divorce decree by the trial

j udge who nerely approved the provisions and directed that they
be carried out. 1d., 58 NNM at 814, 277 P.2d at 310. Then
plaintiff was adopted first by her aunt and then again adopted
(“reacquired”, as it were) by her nother and her nmother’s new
husband. Followi ng the adoptions, which had the effect of
cancel I i ng any support obligation inposed by the divorce decree

on the father (whether owed directly to the child or indirectly
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t hrough the child s nother), id., 58 NM at 818, 277 P.2d at
313, the father changed the beneficiary of the insurance
policy.

On these facts, the mpjority focused on the effect of the
separati on agreenment as a separate contract. It had been typed
and signed prior to but in contenplation of the divorce action.
Then the parties, after the divorce action began, suppl emented
the agreenent with two handwritten paragraphs (al so signed by
the two parents) which included the insurance policy
provisions. The majority held that the first (typewitten)
part was a sufficient contract in itself, that the nother gave
not hi ng and suffered nothing in the handwitten addition, and
therefore there was no consideration that could make the two
handw i tten paragraphs binding. 1d., 58 NM at 821-22, 277
P.2d at 315. The concurrence, citing 8 20-208 N.M S. A, 1941 (8§
38-7-2 NMSA 1978 as it was then codified), stated that the
entire separation agreenent carried a presunption of
consi deration and there was no evidence to overcone the
presunption. The concurrence went on to join in the result but
not the reasoning of the majority by arguing sinply that there
was no |onger a binding divorce decree (or, for that matter, a
bi ndi ng support agreenment) once the child was adopted by

anot her party, and thus the provision in question could no
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| onger obligate the father. [d., 58 NNM at 823-24, 277 P.2d
at 316-17. Inplicit in the concurrence is the suggestion that
the majority opinion unnecessarily considered the consideration
issue. The majority conmment about considering that issue |ends
sone support to the suggestion. 1d., 58 NNM at 819, 277 P.2d
at 313-14 (despite the fact that the plaintiff no | onger relied
on the original divorce decree for her claim the court

di scussed all the principles and points raised by the parties

rat her than decide the case on the “bare bones”).

Finally, in Munro v. City of Al buquerque, 48 N.M 306, 150

P.2d 733 (1943), reh. denied 1944, plaintiff had purchased city

pavi ng bonds, issued pursuant to a city ordi nance, paynment of
whi ch bonds was secured by the assessnent revenues and the
proceeds of the sales of the properties which were |iened and
foreclosed on for the paving. The assessnent revenues were
insufficient to pay the bonds, and the city and the plaintiff
bondhol der had failed to enforce the liens tinely, so that
foreclosure of the liens was barred. Plaintiff sued the city.
The Suprene Court held that because the underlying state
statute authorizing such bonds permtted paynent of the bonds
only fromthe assessnent revenues and fromthe forecl osure
proceeds, plaintiff could not sue the city. 1d., 48 NM at

315-27, 150 P.2d at 738-46. Before deciding that issue, the
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court noted that the ordi nance, which had been passed pursuant
to the statute, conmtted the city to collecting the
assessnents, which was no nore than what the statute already
provi ded. Thus the ordi nance could not for that reason, anong
ot hers, constitute a contract between the bondhol der and the
city. 1d., 48 NM at 315, 150 P.2d at 738.

The theme of the first two cases, Hale and Ol man, is not
so nmuch the lack of consideration as it is sone sort of
overreaching or even extortion. 1In the instant case, there has
been nothing of the sort. GVAC was under no conpul si on
what ever to agree to the payment schedul e, nor under any
illusion. Rather, it acted knowi ngly and voluntarily, and for
that matter out of honorable nmotives, to permt Plaintiff to
continue to provide for her children.

Simlarly, in Quantius and Munro, the deciding i ssue was
not the general rule of no consideration for a prom se to do
sonet hing al ready prom sed, but rather, in Quantius, the fact
t hat Quantius was under no obligation at all once the first
adoption took place, and in Munro, the fact that the statute
limted the city’'s liability in any event. Thus neither of
t hose cases actually turn on the cited rule.

I n addition, none of the cases cited above which apply the

“general rule” discuss the issue of at |east one party’'s
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justifiable reliance on the second agreenent; indeed, it is
clear fromthe facts of each of the four cases that none of the
conpl aining parties was entitled to rely on the all eged

prom se. In this case, however, the evidence was clear that
Plaintiff relied on the agreement with GVAC to ensure that she
had sufficient funds to care for her famly. GVAC s pronmise is
enforceabl e wi t hout consideration because Plaintiff relied on
it and made paynents, and the reliance was foreseeabl e by GVAC.

Smith v. Village of Ruidoso, 128 N.M 470, 478, 994 P.2d 50, 58

(Ct. App. 1999) (forbearance will [only] serve as consideration
where there is either an express agreenent to forbear or where
the circunstances otherw se suggest that a contract ought to be

enforced by inplying such an agreenent, citing Spray v. City of

Al buquer que, 94 N.M 199, 2000-01, 608 P.2nd 511, 512-3

(1980)). See Ronero v. Mervyn's, 109 NNM 249, 252 n.1, 784

P.2d 992, 995 n. 1 (1989). See also Restatenent (Second) of
Contracts & 90 (1981)("A prom se which the prom sor shoul d
reasonably expect to induce action or forbearance on the part
of the prom see or a third person and which does induce such
action or forbearance is binding if injustice can be avoi ded
only by enforcement of the prom se.") The Court therefore finds

that the parties entered into a valid and enforceable contract.
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New Mexico favors settlement agreenents and the courts

will enforce them as contracts. Environnental Control, Inc. V.

City of Santa Fe, 131 N.M 450, 456, 38 P.3d 891, 897 (Ct. App.

2001) cert. denied 131 N.M 564, 40 P.3d 1008 (2002); Ratzlaff

v. Seven Bar Flying Service, Inc., 98 NNM 159, 163, 646 P.2d

586, 590, cert. denied 98 NNM 336, 648 P.2d 794 (1982). The

settlenment agreenment in this case is a contract that should be
enforced. The issue for the Court is to determ ne what are the

contract's terns.

In Levenson v. Mobley, 106 NNM 399, 744 P.2d 174 (1987)
t he New Mexico Suprene Court abandoned the four-corners
approach to contract interpretation, holding that the paro
evidence rule did not bar adm ssion of evidence extrinsic to a
written contract to determ ne the circunstances under which the
parties contracted and the purpose of the contract. 1d. at

403, 744 P.2d at 178. Then, in C.R.__Anthony Conpany v. loretto

Mall Partners, 112 N.M 504, 509, 817 P.2d 238, 243 (1991) the

Suprenme Court expressly overruled earlier New Mexico cases that
prohi bited a court's hearing evidence of the circunstances

surroundi ng the making of a contract. See also Mrk V, lnc.

v. Mellekas, 114 NNM 778, 781, 845 P.2d 1232, 1235 (1993)("The

court may consider collateral evidence of the circunstances

surroundi ng the execution of the agreement in deternining
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whet her the | anguage of the agreenent is unclear.") The

subsequent case of Menorial Medical Center, Inc. v. Tatsch

Construction, Inc., 129 NNM 677, 12 P.3d 431 (2000) has not

appreci ably changed the approach of those cases. 1d., at 683.

The Court has considered the circunstances surroundi ng the
maki ng of the contract that is now before the Court. On one
side is a sophisticated corporate creditor that, by law, could
pursue various collection nethods against the Debtor. On the
ot her side is an unsophisticated judgnment debtor who was
attenmpting to make ends neet to support her children and who
claimed that full garni shment of her paycheck would be a
genui ne hardship. Although under no duty to do so, GVAC acted
in an honorabl e way and worked out a settlenment agreenent that
seemed to work for both parties. As the settlenent, the
parties agreed to the treatnment set out in the fax, i.e., to
coll ect the judgnent in a slower manner, while still allow ng
Plaintiff enough take-home pay to support herself and her
children. The parties did not contenplate or decide what to do
if the plaintiff were to receive a |arge tax refund.

The Court finds that the contract is not anbiguous. "A
contract is anbiguous if the court determi nes it can reasonably

and fairly be interpreted in different ways."” Nearburg v.

Yat es Petrol eum Cor poration, 123 NN M 526, 531, 943 P.2d 560,
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565 cert. denied 123 NN M 446, 942 P.2d 189 (1997)(citing Mark

V, Inc., 114 NNM at 781, 845 P.2d at 1235.)

Ambi guity, as it has been used in this state, is best
understood as a proxy for describing lack of clarity
in the parties' expressions of nutual assent. The
term as it has been enployed, incorporates a variety
of conceptual problens including the distinctive

noti ons of ambi guous syntax, anbi guous terns,
vagueness, and general lack of clarity.

C.R._Anthony Conmpany, 112 NNM at 509 n.2, 817 P.2d at 243 n. 2.

Therefore, a prerequisite for a finding of ambiguity is a |ack
of clarity in an expression of nutual assent.
On the other hand, silence, by itself, in a contract

generally does not create an anbiguity. Lyon Devel opnent

Conpany v. Business Men's Assurance Conpany of Anerica, 76 F.3d

1118, 1124 (10th Cir. 1996) (applying M ssouri |law); Wallace

| ndustries Inc. v. Salt City Enerqy Venture L.P., 233 A D.2d

543, 545, 649 N.Y.S.2d 531, 533 (Ct. App. 1996) (Silence in
fully integrated contract does not cause anmbiguity requiring

extrinsic evidence.) But see Simmons v. Plumrer, 120 N.M 481,

484, 901 P.2d 1084, 1087 (Ct. App.) cert. denied 120 N M 213,

900 P.2d 962 (1995) (W thout discussion or analysis, Court
treats a contract that has an omtted term as anbi guous.)

We agree that anbiguity is not the problem |If a
witten contract is silent on a matter, the question
is not one of interpreting the |anguage of the
writing but rather one of determ ning the | egal
effect of the witing. Anbiguity results when the
intention of the parties is expressed in | anguage
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suscepti ble of nmore than one neani ng, not when a
contract is silent on a matter

Enbrey v. Royal Indemity Conpany, 986 S.W2d 729, 731 n.2 (Tx.

Ct. App. 1999) aff'd. 22 S.W3d 414 (Tx. 2000) (citations
omtted). The problemin this case is not anbi guous | anguage
in the contract. The |anguage of the contract presents the
full agreement of the parties in clear and unanbi guous terns.
The problemis the [ack of any |anguage that would either
permt or disallow garnishment of Plaintiff's bank account in
addition to the wage wi thhol dings. Furthernore, this |ack of

| anguage i s understandabl e given the fact that the parties in
fact had no agreenent beyond the terns specifically set out nor
did they contenplate a need for this |anguage at the tinme they
entered the contract. The Court finds that the | anguage, to
the extent it is set out, cannot reasonably and fairly be
interpreted in different ways and is therefore not anbiguous.
Therefore, the task for the Court is to interpret the | egal
effect of the witing, applying the rules of contract
interpretation that do not depend on extrinsic evidence. C R

Ant hony Conmpany, 112 N.M at 510 n.5, 817 P.2d at 244 n.5.

Applying the various rules for interpretation of
contracts, the Court concludes that judgnent should be entered
for Plaintiff.

A Construe contract as a whole to effectuate its purpose
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Every part of a contract should be reasonably construed to

carry out its primary purpose. Castle v. MKnight, 116 N. M

595, 599, 866 P.2d 323, 327 (1993). The purpose of this
contract was to allow Plaintiff to repay GVAC over tinme in a
nmet hod t hat accommpdat ed her budget and ot her financi al
responsibilities. Construing the contract to allow other
collection activities against the debtor would deprive her of
funds on which to |live and therefore hinder the contract's

overal |l purpose. Therefore, the contract should be construed

to prohibit alternate collection remedies. See also id. at
599, 866 P.2d at 327 (1993):

[ Rl easonabl eness in performance will be inplied in
fact by this Court in a contract dispute if a

requi renment of reasonabl eness in perfornmance wl

achi eve the apparent intent of the parties and the
pur poses of the contract, and so long as the parties
do not expressly state a contrary intention.

Construe contract against drafter

i

Uncertainties in a contract are construed agai nst the

drafter. Montova v. Villa Linda Mall, Ltd., 110 NNM 128, 130,

793 P.2d 258, 260 (1990); Schultz & Lindsay Construction Co. V.

New Mexico, 83 N.M 534, 536, 494 P.2d 612, 614 (1972);

Rest at ement (Second) of Contracts 8 206 (1979). Applied to
this case, if there were any doubt whether the contract all owed
garni shnment of the bank account, it would be resolved in favor
of the Plaintiff. And, the Court finds that this is an
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equi table result as well considering the relative positions and
sophi stication of the parties. GVAC was in the position to
state that the agreenment should not be construed to prevent

ot her collection renedies.

C. I nclusion of one thing inplies exclusion of others

Under this rule a Court assunes that when parties list a
specific itemthey intend to exclude unlisted itenms, even when
they are simlar to those listed. See 2 E. Allen Farnsworth,

Farnsworth on Contracts 8§ 7.11 (2™ Ed. 2001) and cases cited

in n.6. Although this rule is applicable to contracts, see
id., New Mexico has no cases that apply this rule to contracts.
Nurmer ous New Mexi co cases have applied this rule to statutory

and constitutional construction however. See Cooper V.

Al buquergque City Conmm ssion, 85 N M 786, 793, 518 P.2d 275,

282 (1974); Fancher v. Board of Conmirs of Grant County, 28 N. M

179, 189-190, 210 P. 237, 241 (1922). Application of this rule
to this case woul d suggest that, because one nethod of
col l ection was specified (wage garnishnment), alternate nethods
not specified (i.e., bank garnishnent) would be prohibited.

If GVAC wanted the ability to garnish the bank account,
t hat provision should have been set out expressly in the
contract. Courts should not inpose on the parties contractual

ri ghts and duties which they omtted fromtheir contracts.
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Doi ng so woul d be making a new contract for the parties, which

a court should not do. Continental Potash, 115 N.M at 704,

858 P.2d at 80.

D._ Covenant of Good Faith and Fair Dealing

New Mexico follows the Restatement (Second) of Contracts
under which every contract is deened to contain an inplied

covenant of good faith and fair dealing. Cafeteria QOperators,

L.P. v. Coronado-Santa Fe Associates, L.P., 124 N.M 440, 445,

952 P.2d 435, 440 (Ct. App.) cert. denied 124 N.M 311, 950

P.2d 284 (1997). Under this covenant, a contract will not be
interpreted to allow one party unbridled discretion to deprive

the other of the benefits of the contract. | d. See al so

Bour geous v. Horizon Healthcare Corporation, 117 N M 434, 438,

872 P.2d 852, 856 (1994)(sane.) and Allsup's Conveni ence

Stores, Inc. v. North River |nsurance Conpany, 127 N M 1, 14,

976 P.2d 1, 14 (1998)(Court extends Bourgeous to find an
affirmative duty to act in order to prevent denial of the other
party's rights under a contract.)

The inmplied covenant of good faith and fair
dealing is the residual gap-filling default rul e of
contract law. It inposes limts upon one contracting
party's ability to negatively inpact the contract's
value to the other contracting party. |t detern nes
when a party may no | onger pursue his own self-

i nterest but nust instead engage in cooperative
behavi or by deferring to the other party's
contractual interests.
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Because it is a gap-filling default rule, the
covenant applies only when the propriety of the
conduct is not resolved by the ternms of the contract
or by another default rule. That situation
ordinarily arises (1) when the contract is silent or
anmbi guous about the perm ssibility of the conduct, or
(2) when the conduct is undertaken pursuant to a
grant of discretion and the scope of that discretion
has not been desi gnhat ed.

Thomas A. Di anond and Howard Foss, Proposed Standards for

Eval uati ng When t he Covenant of Good Faith and Fair Dealing Has

Been Violated: A Franework for Resolving the Mystery, 47

Hastings L.J. 585, 586 (1996)(Footnotes omtted.) See also

Centronics Corporation v. Genicom Corporation, 132 N H 133,

143, 562 A.2d 187, 193 (1989):

[ The] cases illustrate a comon rul e: under an
agreenment that appears by word or silence to invest
one party with a degree of discretion in perfornmance
sufficient to deprive another party of a substanti al
proportion of the agreenment's value, the parties’
intent to be bound by an enforceable contract raises
an inmplied obligation of good faith to observe
reasonable limts in exercising that discretion,
consistent with the parties' purpose or purposes in
contracti ng.

Appl yi ng the covenant of good faith and fair dealing to this
contract, GMAC should not be allowed to unilaterally negate
Plaintiff's benefits under the contract.
DAMAGES

In a breach of contract case or case for specific
performance, the neasure of damages is to place the parties in
t he sanme position they would have been in if the contract had
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been perfornmed according to its terns. MCoy v. Alsup, 94 N M

255, 262, 609 P.2d 337, 344 (Ct. App. 1980). 1In this case, the
Plaintiff would have been garni shed $300. 00 additional dollars
prior to the filing of the petition, but the bank account in

t he ampunt of $4,202.50 woul d not have been taken. Therefore,
Plaintiff should be awarded $3, 902. 50.

In its answer GMAC raised the affirmative defense of
setoff. However, that defense is unavailing as to the total
award of damages; it would be inequitable to allow GVAC to keep
the fruits of its contract violation which in effect

accel erated the debt and apparently resulted in Plaintiff

having to file her bankruptcy petition. See e.qg., G nbel v.

| nternational Mailing and Printing Co., Inc., 505 So.2d 631,

632 (Fla. Ct. App. 1987)(Setoff refused if injustice wl

result); Taylor v. Taylor, 180 Kan. 213, 218, 303 P.2d 133, 137

(1956) (Setoff discretionary.) Instead, taking the bankruptcy
filing as a fact, the Court’s damage award does take into
account the additional collections which GVAC woul d have

recei ved. ®

It appears that had the garnishnment not taken place,
Plaintiff would not have filed a bankruptcy petition at all.
Nei t her party addressed that possibility, and trying to
account for that possibility would be | argely specul ati on.
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Plaintiff's request for other danages — the costs arising
fromthe insufficient funds checks -- should be deni ed because
t hey are consequential danages not foreseeable at the tinme the
parties entered into their agreenment and thus not within the
contenplation of the parties at the time of contracting.

Camino Real ©Mobile Hone Park Partnership v. Wilfe, 119 N. M

436, 446, 891 P.2d 1190, 1200 (1995). Although a garni shnent
of a househol d checki ng account could reasonably be expected to
result in NSF check charges, the parties did not contenplate a
garni shment on the checking account to begin wth.
Alternatively, it would be inequitable to charge GVMAC with the
consequenti al damages even if they were foreseeable, since GVAC
did not intentionally obtain the checking account garni shnent
after entering the agreenment. And even taking into account
that GVAC did not return the funds after the garnishnent, GVAC
woul d or m ght not reasonably anticipate under the law that it
was precluded fromalso collecting on the checking account.

Wth respect to interest and an interest rate on the
anmount to be recovered by Plaintiff,

[a]n injured party is entitled to prejudgnent

interest as a matter of right when the anount due

under the contract can be ascertained with reasonable

certainty by a mathematical standard fixed in the

contract or by established market prices. When the

contractual debt owed is ascertainable by these neans

the | egal annual interest rate, presently fifteen

percent, applies. ... Prejudgnment interest is neant
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to conmpensate a plaintiff for injuries resulting from
t he defendant's failure to pay and the | oss of use
and earning power of plaintiff's funds expended as a
result of the defendant's breach.

Kueffer v. Kueffer, 110 NNM 10, 12, 791 P.2d 461, 463

(1990) (citations omtted). GMAC s Transcript of Judgnent
(Exhibit D) bears interest at the rate of 8.8% The Court
finds that 8.8% would be a reasonable rate of interest on
Plaintiff's judgnent. Therefore, Plaintiff should be awarded
interest on the anobunt of $3,902.50 from March 1, 2001 at the
rate of 8.8%

Concl usi on

Plaintiff and GMAC reached an enforceabl e conmprom se
agreenment concerning the paynment of the debt owed by Plaintiff,
whi ch did not include the right of GVMAC to garnish the
Plaintiff’s checking account. 1In consequence GMAC is liable to
Plaintiff for the garnished funds. A judgnment consistent with

this opinion will issue.

S '
mfl %ig’r#{ﬂ__
Honor abl &~Janmes S. Star zynsk
United States Bankruptcy Judge
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