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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF NEW MEXI CO

In re:
Edwi n Dewayne Fry
a/ k/ a Dewayne Fry and Pete Fry,
SSN 512-40- 9498,
Debt or .
No. 12-99-16379 SS

Edwi n Dewayne Fry,
Plaintiff,

VS.

| van Si mons, Stan Manske,
Dall as Fry, Eldon Fry, and
Aurora National Life Assurance,
Def endant s.
Adversary No. 00-1147 S

MEMORANDUM OPI NI ON ON DEFENDANTS
SECOND MOTI ON FOR SUMVARY JUDGVENT

This matter conmes before the Court on Defendants' Second
Motion for Summary Judgnment (doc. 43, and Brief in Support,
doc. 44), the Plaintiff's Response (doc. 63, and Exhibits in
Support, doc. 64) and Defendants' Reply (doc. 67). For the
reasons set forth in this Menorandum the Court finds that
Def endants' Second Motion for Sunmary Judgnment is well taken
and should be granted. In an earlier Menorandum Opi nion (doc.
26) the Court found 1) that Plaintiff was a contingent
beneficiary of a trust and, by operation of a statute, was
stripped of that beneficial interest upon his divorce fromthe

grantor, and 2) that he was renoved as trustee pursuant to a



partial revocation of the trust pursuant to a term of the
trust. Summary judgnent was deni ed, however, on Plaintiff's
claims that he had a contractual right either to be
beneficiary or trustee of the Trust. "[T]he Court finds that
there is a genuine issue of material fact whether Plaintiff
and Luella Mae Fry had a contract to create nmutual trusts.
The Court therefore does not decide at this tinme whether
application of 60 Okl.St.Ann. 8§ 175! would be constitutional

if Plaintiff could prove at trial that he had an enforceabl e

160 Okl .St.Ann. 8 175 provides in relevant part:
A. If, after making an express trust,
the trustor is divorced, all provisions in
such express trust in favor of the
trustor’s fornmer spouse, which are to take
effect upon the death of the trustor, are
t hereby revoked. ... In the event of either
di vorce or annul nent, the trustor’s fornmer
spouse shall be treated for all purposes
under the express trust, as having
predeceased the trustor
B. Subsection A of this section shal
not apply:
3. If the decree of divorce or annul nent
contai ns a provision expressing an
intention contrary to subsection A of this
section;

6. If prior to the death of the
trustor and subsequent to the divorce
or annul ment, the trustor executes an
amendnent to said express trust which
is not revoked or held invalid.
C. This section shall apply to any
express trust, the trustor of which dies on
or after Novenber 1, 1987.
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contract right based on nutual trusts."” Menmorandum Opi ni on,
pp. 19-20. Famliarity with this earlier Menorandum Opinion is
assumed, and its findings and conclusions will not be repeated
her e.

Summuary Judgnent

Sunmary judgnment is governed by Federal Bankruptcy Rul e
7056, which incorporates Federal Rule of Civil Procedure 56.

"Summary judgnent is appropriate when there is no
genui ne di spute over a material fact and the noving
party is entitled to judgment as a matter of |aw "
Russillo v. Scarborough, 935 F.2d 1167, 1170 (10th
Cir. 1991). "[Slummary judgnment will not lie if the
di spute about a material fact is 'genuine,' that is,
if the evidence is such that a reasonable jury could
return a verdict for the nonnmoving party."” Anderson
V. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S.Ct.
2505, 2510, 91 L.Ed.2d 202 (1986).

| ngel s v. Thiokol Corporation, 42 F.3d 616, 620 (10th Cir.

1994). "When the noving party has carried its burden under
Rul e 56(c), its opponent nmust do nore than sinply show t hat
there is some netaphysical doubt as to the material facts.”

Mat ushita Electric Industrial Co., Ltd. v. Zenith Radio

Corporation, 475 U. S. 574, 586 (1986)(Footnote omtted.) "In

t he | anguage of the Rule, the nonnoving party nust cone
forward with "specific facts showing that there is a genuine

issue for trial'." 1d. (Enphasis in original).
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ADDI TI ONAL FACTS

The Court's Menorandum Opi nion (doc. 26) on the first
nmotion for summary judgnent set out facts 1 through 7.
8. Plaintiff's affidavit alleges that he and Luella Fry
agreed to enter into and did enter into two virtually
identical life insurance trusts, each nam ng the other as
beneficiary and trustee. He further alleges that the parties
sonmehow "agreed" that Plaintiff "would own" the Luella Mae Fry
Trust and that Luella May Fry "would own" the DeWayne Fry
Trust. Attorney Frank Schwartz represented both parties in
t he design, planning, and preparation of the two reciprocal,
mrror imge trusts. The trusts were designed to mnimze the
exposure of the estates of the parties to estate taxation upon
t heir deaths.
9. The parties and their divorce attorneys treated the
i nsurance policies and the trusts as "extramarital" or
"separate" property and agreed that neither the insurance
policies nor the trusts would be treated as jointly owned
marital property subject to division by the divorce court;
neither party requested that the divorce court consider,
di vide or rule upon the policies or the trusts as marital

property subject to division.
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DI SCUSSI ON

Def endants’ Second Motion for Sunmary Judgnment focuses on
Plaintiff's contractual claimto some interest, benefit or
rights in the trust. It also addresses Plaintiff's argunents
that the divorce preserved the status quo, that the

beneficiaries are estopped, and that the trusts were illusory.

A. Contract Rights

Def endants’ first argument is that the only contract
between Plaintiff and Luella May Fry was the one to execute
reci procal or nutual trusts. Because the parties did execute
t hose trusts, Defendants claimthat the contract was
conpletely performed with no obligations remining due,
leaving Plaintiff with no claimat this tinme.

Plaintiff and Luella Fry did enter into identical trusts.
This could be some evidence that the parties had a contract to

create mutual or reciprocal trusts? However, the actua

°The sinple fact that nutual, reciprocal, joint or
identical wills are created is generally not sufficient proof
by itself that there was a contract. See Novick v. Booker
(Estate of Richardson), 1995 OK CIV APP 33, 899 P.2d 1178,
1179 n. 2 (1995). Furthernore, even if there are nutual or
conjoint wills, neither testator is prohibited fromrevoking
the will. 1d. at 1178. See also 84 Okl.St.Ann. 8 52 ("A
conjoint or mutual will is valid, but it nmay be revoked by any
of the testators in |like manner with any other will.") and
VWhiting v. Bentley (Estate of Whiting), 1990 OK CIV APP 6, 789
P.2d 255, 256 (Ct. App. 1990)(Neither testator prohibited from
revoking joint will.)
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creation of the trusts would then be a conplete performance of
that contract. Under this fully performed contract Plaintiff
woul d not have any further rights. Therefore, Plaintiff needs
to show sonething nore than just an agreenment to enter into
reci procal trusts.

Plaintiff argues that the contract at issue consisted of
nore than just an agreenent to enter identical trusts; he
clainms that there was an agreenent predating the trusts to
ensure that, no matter what, he would receive the proceeds of
Luella's insurance in the event of her death3 See
Plaintiff's Response, doc. 63, p. 1. He also clains that this

agreenent/contract between the parties predates the trusts and

SPlaintiff actually clainms that the agreenment was to "own"
each other's life insurance. Plaintiff's Response, Doc. 63,
p.1. This claimis not supported by anything in the record
except Plaintiff's affidavit. See August 13, 2002, Affidavit
of Edwi n Dewayne Fry, Exhibit A to Plaintiff's Response to
Def endants' Second Motion for Summary Judgnment (doc. 64), 11
2, 4 and 6. In fact, the claimis contradicted by
overwhel m ng and undi sputed evi dence that the trusts becane
the owners of the life insurance policies. See Menorandum
Opi nion, fact 3, p.2. See also Plaintiff's own Conpl aint for
Decl aratory Judgnent and Turnover of Property, doc. 1, § 5
("The sole assets of the Trust are two (2) life insurance
policies.”) and 1 8 ("At the present time, the sole assets of
the Trust are the proceeds of the two (2) life insurance
policies.") A contrary affidavit nmay be disregarded if the
Court determnes it is an attenpt to create a sham fact issue.
Franks v. Ninmmo, 796 F.2d 1230, 1237 (10th Cir. 1986); Rios v.
Bigler, 67 F.3d 1543, 1551-52 (10" Cir. 1995); Lantec, Inc. v.

Novell, Inc., 306 F.3d 1003, 1016-17 (10" Cir. 2002). The
Court will disregard this attenpt by Plaintiff to create a
fact question on the ownership of the insurance policies.
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survives the divorce. 1d. p. 18. This argunment fails for two
reasons. First, the parol evidence rule defeats Plaintiff's
claim Second, 60 Okl. St. Ann. § 175, defeats Plaintiff's

cl ai ns.

1. Par ol Evi dence Rul e

I n Okl ahoma, the parol evidence rule bars inquiry into
pre-contract negotiations and oral discussions, which are
merged i nto and superseded by the terns of a witing. See 15
Okl. St. Ann. 8§ 137 ("The execution of a contract in witing,
whet her the law requires it to be witten or not, supersedes
all the oral negotiations or stipulations concerning its
matter, which preceded or acconpani ed the execution of the

instrunent."); First National Bank in Durant v. Honey Creek

Entertai nnent Corp., 2002 OK 11, 54 P.3d 100, 103 (2002).

Parol evidence is not adm ssible to vary, nodify or contradict
the terms of a witing. [|d. Parol evidence also may not be
introduced to show additional ternms, even if those terns are

consi stent with the docunent. Sout hwestern Bell Media, |Inc.

v. Eden, 1993 OK CIV APP 10, 848 P.2d 584, 585 (Ct. App. k.
1993). Rather, the Court is restricted to the "four corners”

of the docunent. Lewis v. Sac and Fox Tribe of Okl ahonma

Housing Authority, 1994 OK 20, 896 P.2d 503, 514 (1994), cert.

denied 516 U.S. 975 (1995). See also Olie v. Rainbolt, 1983
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K 79, 669 P.2d 275, 279 (1983)("Where a contract is conplete
initself and, as viewed in its entirety, is unanbiguous, its
| anguage is the only legitimte evidence of what the parties
intended. The intention of the parties cannot be detern ned
fromthe surrounding circunstances, but nust be gathered
solely fromthe words used.")

Even if the parties had a general oral understanding
about owni ng i nsurance policies on each other and nam ng each
ot her beneficiary (the Court will refer to this as the
"original contract"), this understanding necessarily was
incorporated into the witten trusts which deal with the same
subject matter. The trusts contain a provision for parti al
revocati on which allows a change of beneficiaries. See Trust
§ 13. Plaintiff's claimthat he could never be renoved as
beneficiary directly contradicts the plain | anguage of the
trust. The parol evidence rule therefore bars Plaintiff's
claimthat he nust remain as beneficiary entitled to the
i nsurance proceeds. Simlarly, Plaintiff could be renoved as
trustee.

Plaintiff also argues that the trust docunents are "no
nore than a partial manifestation"” of the parties' intentions.
See Plaintiff's Response, doc. 63, p. 19. However, Cklahoma's

parol evidence rule prohibits evidence that offers additional
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consistent terns to a contract. Sout hwest ern Bel |l ©Medi a,

Inc., 848 P.2d at 585. See also 15 Okl. St. Ann. 8 155 ("When

a contract is reduced to witing, the intention of the parties

is to be ascertained fromthe witing alone, if possible,

subj ect, however, to the other provisions of this article.")
There is an exception to the parol evidence rule in

cases of fraud in the i nducenent to contract, First National

Bank in Durant, 53 P.3d at 104, and in cases of accident or

m st ake, Lewis, 896 P.2d at 514 n.78. Before evidence is
adm ssible to prove that a contract was entered into through
fraud, accident or m stake, the fraud, accident or m stake
must be pled and proven by clear, cogent and convincing

evi dence. Lone Star Gas Conpany v. Oakman, 283 P.2d 810, 814

(Ok. 1955). Fraud, accident and m stake were not alleged in
the conplaint filed herein so this could end the Court's
inquiry. The Court will neverthel ess address each in turn.
a. Fraud

"Fraud cannot be pleaded in general termnms; the specific
acts constituting the fraud nust be set forth. Mere

concl usions are not sufficient." Butler v. Convyel, 177 Kl a.

424, 60 P.2d 749, 750 (1936). "[F]Jraud is never presuned, but
it must be affirmatively alleged and proven by the party who

relies on it, and cannot be inferred fromfacts which may be
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consi stent with honesty of purpose.” Albert & Harlow, Inc. v.

Fitzgerald, 1964 OK 42, 389 P.2d 994, 996 (1964). Plaintiff

refers to actions commtted by Luella Fry, but there is no
claimof any fraud on the part of any of the defendants naned
herein. Plaintiff does not allege that Luella Fry know ngly
made representations that were materially false with the intent
to deceive or mslead himand that but for those statenments he
woul d not have signed the trust and he was injured therefrom
Plaintiff does not allege that at the time the trusts were
formed that Luella Fry had an undi scl osed agenda or schene to

deprive himof the benefits of the trust. See Lone Star Gas

Conmpany, 283 P.2d at 813:

To establish fraud it nust generally be shown that a
materi al false representation was nmade, that the
speaker knew of its falsity, or made it recklessly as
a positive assertion without know edge of its truth,
t hat the speaker intended that the person addressed
shoul d act thereon, and that the person so addressed
did act thereon to his damge.

(citing Mller v. Troy Laundry Machinery Co., Inc., 178 OKI.

313, 62 P.2d 975 (1936)). Nothing in the record of this case
hints at any fraud at the tine of the original contract or
|ater at the tinme of creation of the trusts.

Rat her, in the sunmary judgnent papers Plaintiff clains
that he did not understand the trust docunments or the |egal

ram fications of the trust or the |egal inmpact of a divorce on
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the trusts. See, e.qg., Plaintiff's Response, doc. 63, Proposed

Facts 28, 29, 32, 33 and, e.qg., August 13, 2002, affidavit of

Edwi n DeWayne Fry, Exhibit Ato Plaintiff's Response (doc. 64),
19 8, 10, 12. However, despite allegations that he may not
have understood all the ram fications of the trust docunment he

was signing, one is deenmed to know the law. Unit Petrol eum

Conpany v. Okl ahoma WAt er Resources Board, 1995, OK 73, 898

P.2d 1275, 1279 (1995). And despite allegations in his
affidavits that he was unaware of the trust's provisions
related to change of beneficiaries or revocation, see August
13, 2002, affidavit of Edwi n DeWayne Fry, Exhibit A to
Plaintiff's Response (doc. 64), Y 10, one is deened to be
famliar with a | egal docunent when signing off onit. C.1.T.

Corporation v. Sautbine, 177 Ckla. 15, 56 P.2d 1175, 1176-77

(1936). This would seemto be especially true for a docunent
prepared by one's own attorney. Debtor's situation is not a
fraud perpetrated upon him |In fact, nothing in the record
indicates that Luella Fry had any intentions other than
entering into a trust, which she in fact did. Plaintiff nmay
have a conplaint with his attorney about not understanding the
documents or about what they contain, but that does not anpunt

to a claimof fraud against the defendants.
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The fraud Plaintiff does claimin his summary judgment
papers is where he clains that Luella Fry stated her intentions
to others that she intended that provisions of the Okl ahoma
statutes would invalidate Plaintiff's interest in the trust.
See Plaintiff's Response, doc. 63, Proposed Fact 40. In
general, the allegations of fraud are general and probably do
not nmeet the technical requirenments for pleading fraud. See,
e.g. Vernon's Okla. Fornms 2d, CIV Instr. 18.1 (Listing elenents
of claimof false representation.) However, at the tinme these
statenents were nmade the trusts were already established and
everyone's rights were already fixed. 1In fact, at this point
there was nothing that Luella Fry could legally do because the
trust was revocable only by Simons or Manske. See Trust § 13.
Her intentions and statenments were immterial at this point.
The damage to Plaintiff, if any, comes fromthe operation of
Okl ahoma | aw, not any actions or declarations by Luella Fry or
any defendant. Finally, Plaintiff did not allege even in his
sunmary judgnment papers that he relied on any action or

statement of Luella after the divorce.

b. Acci dent and M st ake

The Court did not |ocate any published cases where
acci dent was used to allow an exception to the parol evidence

rule. The Okl ahoma Suprenme Court has defined "accident” as "An
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event that takes place without one's foresight or expectation;
an undesi gned, sudden and unexpected event, chance,

contingency." United States Fidelity & Guaranty Co. V.

Briscoe, 205 Ckla. 618, 621, 239 P.2d 754, 757 (1951).
Plaintiff did not allege accident in the conplaint, or argue
accident in the sunmary judgnment papers, and the Court also
fi nds none.

Plaintiff clainms unilateral m stake, e.qg., that he did not
know t he trust was revocabl e by Sinmmons or Manske. See
Plaintiff's Proposed Fact 37, Plaintiff's Response, doc. 63,
pp. 15-16. Plaintiff is unable to read and understand conpl ex
| egal docunents. See ld. Fact 28, p. 13.

One who fails to read or have read to hima witing

which is plain and unanbi guous in its ternms is prim

facie bound by the same and guilty of such negligence

in his ignorance of its provision as will preclude

himfromobtaining relief therefromupon the ground

of m stake as to the sane.

McDonald v. MKinney Nursery Co., 44 Ckla. 62, 143 P. 191, 193

(1914). Plaintiff's unilateral m sunderstanding of the trust
t herefore does not excuse himfromits operation.

For evidence of m stake to be adm ssible in the face of
t he parol evidence rule there nust be nutual m stake or
uni |l ateral m stake conbined with inequitable conduct on the

part of the other. Thonpson v. Estate of H H. Coffield, 1995

OK 16, 894 P.2d 1065, 1067-68 (1995); Cinco Enterprises, Inc.
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v. Benso, 1994 OK 135, 890 P.2d 866, 872-73

(1994) ("Notw t hstanding the parol evidence rule, extrinsic
evidence is generally adm ssible when it is shown that by
reason of nutual m stake the true intention of the parties is
not expressed in the contract.")(Footnotes onmtted.) As noted
above, the Court finds no inequitable conduct by Luella Fry.
Therefore, the Trust will not be refornmed on the grounds of
acci dent or m stake.

In summary, the Court finds that Plaintiff has not alleged
fraud, m stake or accident sufficiently to be able to fall
within the exception to the parol evidence rule. The parol
evidence rule therefore prohibits introduction of evidence to
expl ai n, supplement, or nodify the witten trust document.
Plaintiff does not have a contract right to be trustee or
beneficiary of the Trust. What is clear is that Plaintiff does
not li ke the outconme when an Okl ahoma law is applied to an

Okl ahoma trust in which he once was beneficiary.

2. 60 Okl. St. Ann. 8 175

Plaintiff had no vested contractual rights in the trust.
His only rights were as a contingent beneficiary. See
Mermor andum Opi ni on, pp. 6-8. Therefore, the issue on
constitutionality of 60 Okl.St.Ann. 8 175 | eft unanswered in

the Court's earlier Menorandum Opini on can now be addressed.
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Havi ng no vested right, 60 Okl.St.Ann. 8 175 can
constitutionally change Plaintiff's status under the trust.
The statute operated to treat Plaintiff as if he had
predeceased Luella Fry.

B. The Di vorce

Def endants' second argunment relates to alleged conduct of
the parties' divorce attorneys, specifically Plaintiff's and
Luella Fry's agreenent to not submt questions related to the
trusts to the divorce court. Plaintiff urges that this conduct
denonstrates that the parties intended to maintain a pre-

di vorce status quo for the trusts. See Plaintiff's Response,
doc. 63, p.19. Defendants respond that 1) any agreenent

bet ween the divorce attorneys could not amend the ternms of the
trust or change ownership of insurance policies that were owned
by the respective trusts, 2) any agreenent between the divorce
attorneys regarding property settlenment woul d be unenforceable
because it was not affirmatively approved by the divorce court,
and 3) the provisions of 60 Okl.St.Ann. 8§ 175 def eat
Plaintiff's interest in any event because the divorce decree
was silent regarding the trusts. The Court agrees with the

Def endant s.
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First, the insurance policies were owned by the respective
trusts. Neither party "owned" a trust4 Defendants deny that
t here was an agreenent between the divorce attorneys that
Plaintiff would continue to "own" the life insurance policy on
Luel l a, but argue that, even if there were such an agreenent,
it could not change the ownership of the policies or amend any
conditions of the trust. The policies were trust property and
an oral agreenent between the attorneys would not change that.
Furthernore, there would be no reason for the divorce court to
address the trusts because they were separate entities which
woul d carry on under their own terms. Next, under OCklahoma | aw
a pre-divorce property settlenent agreenment is not enforceable

absent its affirmative approval by the court. Dickason v.

Di ckason, 1980 OK 24, 607 P.2d 674, 677 (1980). This agreenent
bet ween di vorce counsel, even if it could have changed
ownership of the trust's property, was not approved by the
court. Finally, 60 O S. 8 175(B)(3) provides that it will not
apply: "If the decree of divorce or annul nent contains an

provi si on expressing an intention contrary to subsection A "

“Each party previously owned a policy on the other's life.
These policies were transferred into the trusts. Trusts are
not owned by anyone. See CGeorge T. Bogert, Trusts 8 1 (6th
Ed. 1987)("A trust is a fiduciary relationship in which one
person is the holder of the title to property subject to an
equi tabl e obligation to keep or use the property for the
benefit of another.")
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In this case, the divorce decree was silent, so 60 O S. 8§ 175
applies. Furthernore, an intent to nodify applicable | aw by
contract is not effective unless the power is expressly

exerci sed. Dickason, 607 P.2d at 677. In summary, nothing the
di vorce attorneys did or did not do inpacted or could have

i npacted the trust or the ownership of the policies.

Fraud and Est oppel

Next, Plaintiff argues that Luella Fry defrauded hi m by
using 60 O.S. 8 175 to "gain control and benefit all of the
policies on both lives.” Plaintiff's Response, p. 20. He also
claims as further indication of fraud that Luella "agreed and
confirmed the prior agreenent of the parties that each had a
vested right® under the cross-insurance agreenents,” and that
"neither party would chall enge, change or interfere with that
preexisting right." 1d. pp 22-23.

Plaintiff argues that this fraud should equitably estop
Def endants from benefitting from Luella Fry's di shonesty.
Def endants cl ai mthat because Plaintiff did not raise fraud in
t he pl eadi ngs, he may not now use it to defeat a notion for

sunmary j udgnent.

SThe Court found in the Menorandum Opinion that the trusts
created only a contingent remminder, not a vested interest.
See Menorandum Opi ni on, Concl usion of Law 4, p.6.
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Def endants are correct that fraud was not raised in the
pl eadi ngs. See Conplaint, doc. 1. One cannot raise fraud in
defense to a notion for summary judgnent when that theory has

not been previously pled. See Auston v. Schubnell, 116 F. 3d

251, 255 (7th Cir. 1997)(summary judgnment stage is "too late in

the day" to add new clainms); Hodges v. Koons Buick Pontiac GVC,

Inc., 180 F. Supp.2d 786, 793 (E.D. Va. 2001)(sane). In the
case before the Court, the case is at the point of a second
nmotion for summary judgnent that will dispose of the entire
case. Plaintiff cannot, at this |late date, raise fraud for the
first tinme.

Il lusory Trust

Finally, Plaintiff argues that the trusts were in
substance illusory and should not be enforced because 1) the
i nsurance policies were paid directly by the beneficiaries, 2)
the parties never intended to create trusts that contain the
provi sions that these do, and 3) the parties never acknow edged
the trusts or followed any formalities regarding the trusts.

An illusory trust |acks either an express trust
instrunent or, if an agreenment exists, the settlor
reserves virtually conplete control over the
trustee's adm nistration of the trust. 1In either
instance, the transferor reserves and exercises such
a degree of control over the property that Courts are
often drawn to the conclusion that there was no rea
intent to transfer, that the transaction is a sham
and that in effect, the trustee is nerely an agent
acting under the direction of the settlor.
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Roberts v. South Okl ahonma City Hospital Trust, 1986 OK 52, 742

P.2d 1077, 1082 (1986)(footnote omtted). The Court finds that
there is no genuine issue of fact that valid trusts were
created by Plaintiff and Luella Fry. See supra note 3. There
are formal trust docunents drafted by an attorney and executed
by the parties into which insurance policies were transferred.

Concl usi on

Plaintiff has failed to come forward with specific facts
showi ng that there is a genuine issue for trial concerning his
contract claims. An order will therefore issue granting

sunmary judgnent to Defendants on this renmaining issue.

I

S
Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that on March 6, 2003, a true and correct copy
of the foregoing was either electronically transmtted, faxed,
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Gkl ahoma City, OK 73118
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